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‘INDIGENOUS’ & TRIBAL’ PEOPLES AND THE U.N. & INTE RNATIONAL
AGENCIES

Emerging Reality About Tribal Social Category

Since the nineteenth century, the word “tribe” hasn generally used synonymously
with the “primitive”. In this historical ethnoceitrapproach, the industrial or post-
industrial West is at one polar end of human sdoiahations and those at the other
polar end or close to it constitutes the primitseeial formation, the laggards in the
evolutionary schema of social organisation, thetrbaskward segment of humanity
(Godelier 1977 p. 30). There is also a point ofweiestioning the appropriateness of
such equation (Roy Burman 1979 p. 102- 144). EvedeGer referring to a paper
published by Lois Mednik in 1960 in Current Anthobggy mentions that two sets of
characteristic features, negative and positivedasgnated by the term ‘primitive’.
The negative traits include the absence of tratsmd in western societies (non-
literate, non-civilised and arrested in developmann-industrial, non-urban, lacking
economic specialisation) or the presence of thesgstin a lesser degree (less
civilized, low level of technical achievement, simpnd small scale traditional tools).
In both cases ‘primitive’ societies are understtmdtbe inferior. The positive features
on the other hand, are considered to be those @absem civilized society. These
include, social relations based primarily on kipshwith all pervasive religion in
which cooperation for common goals is frequent smadn (Opcit p. 30).

It is interesting that the crucial positive aspeamely, organisation of social power
as a dimension of a sense of cosmic unity (asndtstrom political power rooted in
the world view of the ego as a discrete entity +ted time trying to protect the same
from the surroundings and to over power the latlegs not find clear mention in this
formulation. By referring to kinship and religion passing, the real import of the
systemic difference has been evaded. While Gotelagproach does not go much
beyond evolutionary framework, it contains an intaot clue which one can pick up
without being bound by the epistemological circAimalytically and historically, it is
possible to envisage that the world-view of comronrnd reciprocity between man
and man and man and nature (rather than that opetton and coersion) can be
dissociated from any supposedly pristine and aimerosequential forms of social
organisation (Roy Burman 1994p. 22-95). A tribe ttars outgrow the primitiveness’
if one can use the term and retain its social bagnds an essential feature of its
historical identity (Roy Burman, 1983, 1994 p. 38-3Vith this analytical orientation
the concept of post-primitive was formulated in tkeventies (Roy Burman
1974/1979).

The concept of tribe as post-primitive has impdr{anactical implication in the sense
that levelling of tribes as lower and higher stagéslevelopment with reference to
occupation and occupation culture loses its relesan this perspective. It is the
tradition among anthropologists to classify humanieties as hunting— gathering,
pastoral nomads, settled agriculturists, indust@@d so on. The underlying
assumption is that the predominant occupation géeerspecific forms of social
relations and its ideological underpinnings andldwwrew. But this line of thinking

does not take care of the relationship with nature of the total socio-political milieu
in which the particular predominant occupation &xisThe primal hunting and
gathering communities were by and large dependentumstable convivial and



ingratiating mode of livelihood; today many of thexan be found as linked up with
predatory mode of livelihood. Similarly early slaahd burn agriculturist societies
were marked by more stable convivial — ingratiatmgde of livelihood; the settled
agriculturists were having convivial—custodial mode livelihood; the peasants
involved in market economy moved towards convipigdatory mode of livelihood;
the colonial industrial societies generated pregaseptral mode of livelihood and
today when existence of life on the planet has mecgroblematic, the highly
industrialised societies are pushing ahead a pygddemiurgic schizophrenic mode
of livelihood with a tendency to bring the whole lmimanity within its ambit (Roy
Burman 1994 (a) p. 11).

The hunters and gatherers today directly consurheaoamall portion of the output,
the bulk of the same is marketed, sometimes evéreanternational level. The same
is true for pastoral nomads and cultivators. Oé,lan parts of India even slash and
burn cultivation has been taken to by sophisticatatrepreneurs because of the
highly valued pulses and oil-seed that can be gromdger this system of cultivation
on the infertile hill slopes (Fernandes et al 1988)

As an outcome of these developments all the trdmmlieties are being internally
stratified and a section of educated tribes arergimg from among them. They are
subjected to two pressures and pulls. One is tileopthe market, the other is the
realisation that they can face the competitive dashly by holding on to their
heritage and by relentlessly trying to adapt threeséo the modern conditions through
a process of sublimation and linking up the samth wihe deeper structure of
humanist ethos.

Thus, while at the surface level great changestakiag place among the tribal
peoples, at the deeper level they are discovehiag tommonalty. Historically they
were many; existentially they are tending to be onthe contemporary world. The
new reality is finding its expression in organieatill networks which are tending to
bring all tribal and analogous peoples all over w@ld within their ambit (Roy
Burman 1994 p. 7-8).

The changed perception of the tribal as a sociakgoay is reflected in two
Conventions of ILO.

ILO Convention 107 of 1957 and the Indigenous anche Tribals

As early as 1921, ILO began working among the Antkans particularly of Latin
America. In ILO parlance they were called ‘nativeriers’. After the establishment
of the United Nations, following the Second WorldakVthe ILO acted as the lead
agency in the Andean Indian Programme — a vastidisdiplinary development
programme for the Andean countries of Latin Amerléar twenty years (1950 to the
early 1970s) it was a joint effort along with thiaer US agencies. One of the fruits of
this collaboration was that the ILO decided to ddwfih the collaboration of the
other UN organisations involved, an internatioregdl instrument for the protection
of indigenous and tribal population (Swepston 1p9677).

In 1957, the ILO adopted the Indigenous and tndgmgdulations Convention (No. 107).
This Convention first speaks of tribal and senhbdti populations and then of
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indigenous population, as a population of spe@&gory analogous to the tribal and
semi-tribal populations. Members of tribal and sembal social formations are,
according to article (1a) of the Convention “popuias whose social and economic
conditions are at a less advanced stage thanabe stached by the other sections of
the national community, and whose status is regdlatholly or partially by their
own customs or by special laws and regulationsticker 1(1b) speaks of “members
of tribal and semi-tribal populations in independeountries which are regarded as
indigenous on account of their descent from theufains which inhabited the
country, or a geographical region to which the ¢oubelong, at the time of conquest
of colonization and which, irrespective of theigdé status, live more in conformity
with the social, economic and cultural institutiarfghat time with the institutions of
the nation to which they belong.” Further para Adfcle 1 states “for the purpose of
this convention, the term “semi-tribal” includesogps and persons who, although
they are in the process of losing their tribal eleteristics, are not yet integrated in the
national community.”

There are several implications of this formulatitwp of which are of particular
relevance for the present discourse:

0] The tribal and semi-tribal populations are notistahtities; they are in the
process of losing their distinctive characteristiesl in the long run they
are to be integrated in the national community. sTaueleological world-
view has been projected in this formulation.

(i) Though the “indigenous” population possess attebudf tribal and semi-
tribal populations, unlike the latter, they congst a distinct international
entity arising out of the fact that they are vidinof conquest or
colonisation from outside. Here the word “colonisat requires to be
specially noted. Colonisation is different from aoilalism. The latter
implies exploitative appropriation of material ggaghd wealth, the former
implies large scale immigration of population frautside on a scale and
in a manner as would enable the migrants to estalheir hegemonic
domination. Obviously this refers to what happemedihe Americas,
Australia, New Zealand and some of the other idandhe Pacific Ocean.

There is another significant difference in the peton of the tribal and semi-
tribal on the one hand and the “indigenous” on dkieer. In case of the former
‘integration’ which is a politically loaded term sideen highlighted. In the case of
the latter, though, in a negative manner, the fasusn conformity with social,
economic or cultural institutions which really meaassimilation. Looked at in a
different way, the tribals and the semi-tribals todind their equation with the
‘national community’ which in the context of itseugn the definition means the
‘state’. The indigenous populations on the otherdhare destined to be blurred
cultural carbon copies of the invaders and encraclon their land. Till this
“noble” goal is achieved, they are indigenous @f thspective countries.

ILO Convention 169 and Indigenous and Tribal Peopls
Even though ILO Convention 107 of 1957 contains ynpositive stipulations in

favour of the tribal and indigenous peoples, it seali abhorrence among many
because of its ethnocentric bias and patronisirigu@¢. As a result, a new
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Convention 169 was adopted in 1989. As stated trclarl para 1, this Convention
applies to

(@) Tribal peoples in independent countries whoseias cultural and economic
conditions distinguish them from other sectionshef national community, and whose
status is regulated wholly or partially by theirmwaustoms or traditions or by special
laws and regulations.

b) Peoples in independent countries who are regaas indigenous on account of
their descent from the populations which inhabitikee country, or a geographical
region to which the country belongs, at the timecofquest or colonisation or the
establishment of the present state boundaries dmy wrespective of their legal
status, retain some or all of their own social, neroic, cultural and political
institutions.

Para 2 Article 1 stipulates that self-identificatias indigenous or tribal shall be
regarded as a fundamental criterion for determinihg groups to which the
provisions of this Convention apply.

Para 3 states that the use of the term ‘peopleghig Convention shall not be
construed as having any implications as regardgigs which may attach to the
term under international law.

The Coy Girl

ILO’s perception of the tribal and indigenous pe&gpin Convention 169 is certainly
less loaded with ethno-centric bias. But even itestatement in respect of the tribal
peoples is almost that of a coy girl who speaksugh her silence, and also it
conceives an “indigenous” which looks like the hsmde progeny of illicit relation
between colonialism and natives. In Convention X®lgonisation was envisaged as
the contingent fact and colonialism was out of ¢pwut as will be presently
discussed in Convention 169 colonialism has betndoced as history’s paramour
for the coming into existence of indigenous peaples

Tribe and State

In regard to the tribal people, the Convention t6#&rectly eschews the concept of
stage in the locus of advancement, however defameldfocuses on its distinctiveness
as a social formation. But then it slumps into reile about the nature of the
distinctiveness. It does not tell that tribe is@amological construct as distinct from
the state. Tribal people primarily perceives itsadf tied together by moral bond
having its root in ontology and not in history asthe case of the state. While tribe
has its core an existential quality of extensiorself to the surroundings, a specific
tribe is a structure with the existential qualiffite as the lidger and slices of history
as the coating. The silence of the Convention atfmiessence of the tribe, rooted in
ontology, may lead to absurd position. With the saefinition as provided in the

Convention, the Anglo-Indians in India, for instapncan be said to constitute a tribe.



Indigenous Peoples Envisaged in ILO Convention 16%s a Creation of
Colonialism without any Essence

While in ILO Convention 107 indigenous social eéethave been explicitly stated to
be a special category of tribal and semi-tribaltest with a particular type of history
attached to them, in ILO Convention 169 the analsgstatus with the tribal social
category though not stated in the text seems tmpkcit.

But the real issue is that in Convention 169 wiiile tribals have been uniformly
described as people, the “indigenous” were jpmulation before colonisation or
conquests or invasions; they became ‘peoples’ amfter the conquests and
colonisation. The choice of these two words for wub-off points of history is not
fortuitous. If the indigenous were justpulations and notpeople, the colonial claim

of terra nullius is validated. The interpretatidntioe treaties that the colonialists had
entered into with the Amerindians that is now pradd by Canadian Government for
instance, that “these are nothing more than cotstfaetween a sovereign group and
its subjects” (Gilbert 1994 p. 13-15) is justifidgly implication, the concession that is
made through the instrumentality of Convention 1i6%hat now that the indigenous
populations have become peoples through the gracamtion of conquest and
colonisation by sovereign peoples from other paftthe world, they can negotiate
their ‘need rights’ but not power rights with the@spective governments as peoples.
To add insult to the injury, colonisation has die&n projected in the Convention as a
catalyst for galvanising the pre-invasion populasianto peoples. In Convention 107,
“establishment of present state boundaries” wasnuhtided as a contingent fact for
locating the indigenous peoples. When it is keptview that the present state
boundaries almost all over the world are relatedoifrontational, accommodative or
pre-emptive adjustment among the colonial powersgrtion of this new contingent
fact, makes colonialism a respectful, if not a dede thing.

The mechanism and the strategy through which thesas conjuring around the
concept of ‘indigenous peoples’ got inserted in th® Convention of 1989 have
been discussed separately (Roy Burman 1992). iheléefinition of ‘indigenous’ in
ILO Convention 107 of 1957 clearly points to thieicale in the Americas and island
countries in the Pacific Ocean, the definition bé tindigenous peoples in ILO
Convention 169 of 1989 has performed a diplomadiethick by clubbing the peoples
affected by the establishment of present state demigs with the ‘indigenous’
defined in line with the Convention of 1957. Oneeslaot know what transpired in
the 18 member committee of Experts set up by th@ t@ draft the Convention.
Incidentally in the 18 member Expert Committee,idndvhich has the largest tribal
population in the world, was represented by Segretall India Organisation of
Employers. No Indian Expert could be associate@dbse of the alleged opposition of
the Government of India. Neither the ILO’s reprdaéme nor any of the scholars
associated with ILO and the UN Working Group hagielated the implication of the
insertion of the words the “establishment of préstate boundaries” — a contingent
fact, determining the locus of the indigenous.

The all round silence raises a nagging questiore €mnot refrain from saying that
ILO had not taken the normally expected steps tkenteansparent to the public, the
implication of the way they had defined the “incigeis peoples” in Convention 169.



UN and the Indigenous Peoples — a Trojan Horse.

In 1982, some European countries wanted the UNettade 1992 as Columbus year
to celebrate the 500th year of his landing in AceriBut as this event was a
watershed in colonial expansionism and ethnocidéhefindigenous peoples of the
newly found land, the proposal was rejected atrie@ance of the erstwhile colonised
countries. After this, on the initiative of the W&siropean countries (Sanders 1989 p.
415), the subcommission of Human Rights Commissmm Prevention of
Discrimination and Protection of Minorities, set apNorking Group on Indigenous
Populations in 1982, without defining who the ‘igehous’ were. In fact, as
Sweptson of ELO observes (1990 p. 695) the termigenous’ is a difficult one,
implying historical originality’. Further he quoté®m the Working Document for the
meeting of Experts on the revision of Conventiorr 1Geneva 1986) which states
that “several countries that have tribal populatiowhich are not considered
indigenous have ratified Convention 107; attempts a@nalyse the historical
precedence of different part of the national potiores would detract from the need to
protect vulnerable groups which in all other respeshare many common
characteristics, wherever they are found.” Agathst backdrop of this perception of
the ground reality Sweptson by implication distantlkee ILO approach from the
decision in the United Nations to use the termifjedous” alone. But when one goes
through the papers analytically, one feels thadragromise was affected. While ILO
continues to use the two terms ‘indigenous’ anibali in describing the entities, it
made provision in an unobtrusive manner so thaligenous’ as a trojan horse can be
placed anywhere in the world. It is a different teathat authentic indigenous and
tribal peoples rarely collaborate in this.

Working Definition of indigenous’

When the Working Group on indigenous populations wat up in 1982 by the
subcommission on Human Right Commission of the WNworking definition
developed in 1972, by a Special Rapporteur, Mazrti@ebo was being used. It is of
importance to note that Cobo was appointed as &p&apporteur by the UN
Subcommission on Prevention of Discrimination anotéttion of Minorities in 1971
to report on the problem of discrimination agaimgdigenous populations in the
context of international publicity about threatsdolated tribes in America (Sanders
1989 p. 406).

Sanders (1993 p. 7) alleges that Cobo did nonkeoflitafting and the entire work was
done by Willemson Diaz, an official of UN. However the name of Cobo the
following definition was given in 1972. “Indigenop®pulations are composed of the
existing descendants of the peoples who inhabhiedotesent territory of a country
wholly or partially at the time when persons of iffedent culture or ethnic origin
arrived there from other parts of the world, overeathem to a non-dominant or
colonial situation; who today live more in confotynwith their particular social,
economic and cultural customs and traditions thdh thie institutions of the country
of which they now form a part, under a state stmecivhich incorporates mainly the
national, social and cultural characteristics @itlsegments of the population which
are predominantl’ (UN 1973).



Even more clearly than the ILO definition of indimgais, this definition relates
primarily to the pre-invasion peoples of the Amasicand of Australia and New
Zealand (ICIH 1987 p. 6).

When the Working Group on indigenous populations wanstituted in 1982, it was
against the backdrop of the Special Rapporteuffigitien of 1972 or in other words,
logically its mandate was only for indigenous p@pins/peoples of the Americas,
Australia and New Zealand. In 1983, a para, a®wWd| was added in the name of
Cobo to the original definition to cover isolataeadamarginal populations. “Although
they have not suffered conquest or colonisatiariaisd or marginal groups existing
in the country should also be regarded as covesedhe notion of “indigenous
populations” for the following reasons: (a) theg #éine descendents of groups which
were in the territory of the country at the timeemlother groups of different cultures
or ethnic origin arrived there, (b) precisely besawf their isolation from other
segments of the country’s populations they haveosimpreserved intact the customs
and traditions of their ancestors which are simitar those characterised as
indigenous, (c) they are even if only formally, gdd under a state structure—which
incorporates national social and cultural charésties alien to their own” (UN 1983).

The expanded scope of definition removed the calosubjugation of a country at
any time in history as a condition for locatingigehous peoples in that country. This
enabled Norway, Sweden and Finland to recognise &aumdigenous. It is important
to note that Samis are found in the adjoining acédsrmer USSR also. It is difficult
to say that there was no political calculus thatogmition of the Samis as
‘indigenous’ in the Scandinavian countries coultbha pressurising the then USSR
to concede the ‘need rights’ and ‘power rights’tloé ‘indigenous’ peoples in that
state. This question arises because if only theamunght of the indigenous peoples
was the consideration, one could have expected &waal recognise the Scanians
also as an indigenous people in that country. Deasish speaking region was
annexed by Sweden in the second half of the 1/tucge Breaking the promise of
giving them Home Rule, Sweden embarked on a progearof assimilation that
banned the local language, government institutitass and cultural organisations.
Nearly all attempts to organise resistance in Skadeto “Swedenization’ were
stifled by the central government until 1989, whike Foundation for the Future of
Scania (SSF) was organised to represent Skanelsna distinct nation both to
Sweden and the World (SSF 1990).

While one need not go into the motives of the Stewlan countries, it is not
understood why no human right agencies pressutisetiVest European countries to
recognise peoples like the Basques, Catalans, €oamd many others as indigenous
in their respective countries, even though theeeeardences that they aspired for that
status. Perhaps by this time irrestistable pressordd have been built up but it has
been forestalled by reintroducing the contingertt faf being subjected to the
operation of colonialism at any point of time irstary, for a people to be recognised
as indigenous.

Again in the name of Cobo the definition of indiges was restated as follows
“Indigenous communities, peoples and nations apsehwhich, having a historical
continuity with pre-invasion and pre-colonial sdi@e that developed on their
territories, consider themselves distinct from otlsectors of the societies now



prevailing in those territories or parts of thenmey form at present, non-dominant
sectors of society and are determined to preseateeelop and transmit to future
generations their ancestral territories, and te#inic identity, as the basis of their
continued existence as peoples, in accordancethéih own cultural patterns, social
institutions and legal systems (UN 1986).

The Independent Commission on International Huraaai Issues reports that the
Special Rapporteur had added that the right tondefthat and who is ‘indigenous’
belongs to the indigenous peoples themselves.

The problem about the latest version of the dedinitis that in his personal
communication to the author (dated 12th Novembe®2)9Sri Burger, General
Secretary of the UN Working Group on indigenous Waijon has mentioned the
earlier two parts of the working definition and et made any mention of this. But
as the ICIHI came into existence in 1983 as a dequa resolution adopted by the
UN General Assembly in 1981 it is difficult to igmoan information contained in the
report.

In his personal capacity Burger has brought oubekb(Burger 1987 p. 170-229)

which gives a list of indigenous peoples! Indigenauinorities in countries like Japan
and China which were not under colonial rule in¢baventional sense of the term. If
the last version of the working definition is actegpthese cannot come in the list. But
it would be incorrect to ascribe any motive to hihe is otherwise frank and

forthright iii his personal communications. The HTEk report also refers to the same
peoples as indigenous (Opcit p. 11) even thoudhviés the latest version of the

definition.

Obviously an attempt has been made to dilute thporgsibility of the colonisers of
Americas and some of the islands in the Pacificoregtowards the people earlier
described by ILO as indigenous by universalising ¢bhncept of ‘indigenous’ That
the attempt has failed has been attested to byll(@idcit p. 7). According to it the
United Nations Working Group on Indigenous Popoladi discussed the issue of
definition and for all practical purposes defertieel question for the time being.

An interesting aspect of the search for the ‘indmes’ is the myopic vision of some
European and North American scholars about it. &anavho on special invitation of
the Chairperson addressed the UN Working Grou@BR1(Sanders 1993(a)), while
discussing recognition of the Sami as indigenousthi®y Scandinavian countries,
observes that this was the first time that a st@tese majority populations were
indigenous recognized that a minority populatioowti be classified as indigenous
(Sanders 1992 p. 415). The same expert scoffseafsian countries like China and
Indonesia when they assert that the majority ofupedon there are indigenous (Opcit
1993). He should explain on what logic the clainisghee majority populations of
China and Indonesia as being indigenous shouldbsidered as untenable while the
majority populations of the Scandinavian countigas be described as indigenous.
Besides the position he takes leads to a bizawatgin. If in a country both majority
populations and minority populations are indigenarswhat logic would the rights
of the indigenous (which would be included in thepgmsed UN Declaration) be
applied to one category of indigenous to the exotusf another category? If the



rights of the indigenous peoples are to be exeatcise the entire population of a
country, what is the nature of the entity whiclexpected to respect these rights?

While the UN Working Group is engaged with remoémsing imageries, Sanders
stumbled on a ground truth that in a country ‘irsigus’ can be perceived in two
ways: one in terms of the time frame; the othehweéference to the quality of life
with or without reference to time frame. While theoples originally described by
ILO as indigenous broadly combine time frame andearth-bound ethos running
through their life-way, there would not be many ples outside the Americas and
Pacific region who can be uncontrovertably saiddmbine these two aspects. There
are large number of peoples in Asia and Africaipaldrly and in some enclaves of
Europe as well, the ethos of whose life is analsgouhat of the indigenous peoples
of the Americas and Oceania, but who are not easktlers in their respective
habitats than many among the rest of the populatio\sia and South and South
East as well as in some case south west and nadghweard migration of Tai
speaking, Monkhmer speaking, and Malay speakinglpsdhave been taking place
for centuries. But in many cases, the new setdeesmore earth-bound, internally
non-stratified than the earlier settlers. In tewhguality of life, the new settlers are
certainly more indigenous — more rooted in theilieni than the older ones. But as
they do not always combine indigenous ethos withetiframe, as in case of the
indigenous peoples of Americas and Oceania, iteteb to hold on to the ILO
perceived dichotomy of indigenous and tribal asadarategories analogous to one
another but not identical with one another. The Wrking Group’s insistence on
using the word ‘indigenous’ alone for discrete abciategories will lead to the blind
alley as described by Sanders in respect of thendidtavian countries. Such
insistence can cause a legitimate doubt whether Uhe Working Group on
Indigenous Population which was set up at the texsce of West European countries
actually wants the rights of the concerned peotiielse seriously considered by the
world community or whether it is following a strgteto divert the attention of the
world community through creating an impasse bysiirsg on a term which has many
nuances and particularly when it has a historys#  international politico—legal
context which in general perception is not applieadutside that context.

It seems that the more perceptible tribal leadérsidia, realise the futility of being
bogged down on a particular term without specifyilsgcontent. During the first half
of 1994 on sponsorship of other media, five coneast of the tribal social and
political activists and intellectuals took placefive regions of the country. In each of
the conventions, attempts were made to set dowwrttezia of identification which
are more or less in the same wave length as thesaesded by the Commissioner for
Scheduled Castes and Scheduled Tribes in higdjpstrt in 1951.

There is also another significant development. Tépresentative of the Indian
Council of Indigenous and Tribal Peoples (now reednindian Consortium of
Indigenous and Tribal Peoples), the organisatiorchvimost closely inter-acted with
the UN Working Group, used to remain silent on dglaestion of definition without
raising any question, but in 1993 Prof. Ram Dayahhl, who represented ICITP at
Geneva described while speaking on agenda item?Nim the Indian context unless
definitionally specified, everyone could be calléddigenous’ after the British
colonisers left the country in 1947. Independerdidnis developing indigenous
locomotives, indigenous rockets and so on Non-fipation of the term has led to
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our government’s refusal to equate the Scheduld@oe3rwith the Working Group
intended for indigenous peoples.” Consistently miyihe last seven years. The term
“tribal peoples though considered somewhat pepgatamong Indo-European
speaking countries, is relatively more acceptabie India for this purpose.”
Proceeding further he said, “we therefore stronglggest that the expression
“indigenous and tribal peoples” form a single segimehen it comes to defining the
peoples concerned, particularly in the Indian ascA context.”

As noted earlier, the largest number of tribal amtigenous peoples in the world are
in India. What was the impact of the suggestion enlyg the person, considered by
the UN Working Group as the leading spokesman efttibal peoples of India? It
was simply ignored in the draft declaration preddog the Working Group, which
incidentally was done after the participants léft scene and its mandate was over.
Here one would like to add that not only tribalgmeralities from India but those from
other Asian countries who attend the UN sponsoredtimg on indigenous complain
that they are not treated with due regard. In atimgef Asian Tribal activists held in
Thailand in May 1993, a formal resolution was pdsse the presence of Sri Burger,
recording their grievance.

Issues Requiring to be Specially Highlighted

The Working Group has a double mandate. It is @&ftdstandards to guide state
practices in relation to indigenous minorities. S'fa taking the form of a declaration
on the rights of indigenous peoples which will lmmsidered by the sub-commission,
the Human Rights Commission, the Economic and $&wancil and finally, the
General Assembly. Secondly, to aid it in the draftthe Working Group has a
mandate to review ‘Current Developments’ affeciimdjgenous peoples. This second
mandate in particular, attracts indigenous peopiestribal peoples from all over the
world. Each year indigenous representatives telthafir problems with national
governments and multinational corporations (Santi@@s8 p. 125).

Till 1992, the tribal participants almost whollyrdoed their presentation to airing
their grievances, some of which were completelyiarmed and contrary to actually
what local tribal peoples of India were demandifgr instance in 1991, one of the
tribal leaders, complained at Geneva that the Gmren the Sixth Scheduled Areas
of North East India was vested with so much disenetry power which even the
President of India did not enjoy, while actuallyethribal peoples in the Sixth

Scheduled Areas were demanding that the Govermmaigimot be entirely guided by
the State Ministry and should have a modicum ofréisonary power in dealing with

matters concerning the Sixth Schedule.

The approach of India’'s permanent Mission also a@mpcomment. The
representatives of the Mission hardly ever spokéhencontents of the several draft
declarations prepared in consecutive years by tieAbrking Group, which would
have significant bearing on the world political tgys. They mostly confined their
presentation to three issues : (a) applicabilitynidia of the term ‘indigenous’ only
for the tribals of India to the exclusion of othe(s) refuting the charges made by the
tribal participants from India, (c) general statemseof constitutional provision and
state action in respect of the tribals of India.
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As regards inapplicability of the term ‘indigenousr the tribals in India to the
exclusion of others, year after year either byaliyequoting Prof. Beteille or drawing
upon him they have been giving only one argumest tihrough centuries of
interaction a cultural continuum has come to prewaindia and that it is difficult to
differentiate or to separate the tribals from tastrof the population. One need not
debate this position as far as it goes. But isduglentity is not decided only on
shared or diacritical cultural traits. There arengnather sociological and historical
factors, to wit, ethnic stereotypes, trauma of drisal experiences, sources of
legitimisation in the matter of access to, managemaed control of endowments of
nature. If a part of the sociological understandih@ situation above is repeated year
after year, it becomes less and less effective.clingax in this kind or presentation
was reached in 1993, when it was stated “Indialiegsn a melting pot of races and
ethnic groups from the earliest periods of recordstbry.” Earlier in 1988, on behalf
of the Permanent Mission India was described asierocosm of multi-cultural and
multi-coloured world.” It is well-known that meltgn pot of culture and cultural
pluralism are polar opposites. Melting pot, patacly, is an American myth, which
the social scientists there tried to project fagitlcountry for a long time and which
has now been exploded. Rather than indulging itratigon, concrete cases in India
and abroad could be cited into greater effect.

Also speaking in general terms about the constmati provisions and plans and
programmes in respect of the tribals year after peagressively diminishes its value.
There are many instances where even official ssuh@ve brought out authentic
tribal grievances. At the same time, there aregelaumber of cases in India of non-
tribals joining the tribals in common struggles.ilBung up a democratic polity is a

process; there are many feudal and colonial legasieich cannot be purged out
overnight. If for any reason India’s official Missi could not mention all this,

Government could have sponsored a delegation df inédrmed tribal personalities -

there is no dearth of which in the country — toser# in perspective the ground
reality and the constraints.

Rapid overview of the Draft Declaration

It will be a rewarding exercise to make a compsaeattudy of the consecutive draft
declarations since 1988. But one may concentratestiarper focus on two draft
declarations—one which was discussed in 1993 aadther discussed in the last
week of July 1994. Before going into the specific®p general issues may be
considered, namely, the use of the term ‘peopl@ affirmation of the concept of
right of self-determination.

‘Peoples’ in the Draft

Though called “working Group on indigenous popuwlatj the Working Group has
decided to use the term ‘people’. Previously in ¢batext of ILO Convention 169,
there was a debate as to whether the term “peapl€peoples” would be more
suitable. Each has a politico-legal significancikimately ILO settled for “people”.

The UN Working Group has gone for ‘peoples’. Thesereason to believe that
Government of India has some reservation aboutehis.
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Browlie (1988 p. 5) points out that there has beamtinuing doubt and difficulty over
the definition of what is a ‘people’. Falk (1988 2b) observes that the UN Charter
was the first international document to make a ianbf ‘people’. Subsequently
‘people’ has been mentioned in the Human Rightse@Gants of 1966 (International
Covenant on Economic, Social and Cultural Rightd amernational Covenant on
Civil and Political Rights). He interpreted that loth these settings what is really
expressed or assumed, is that the governmentbeamithoritative representatives of
peoples. Of late the discourse has gained furtr@memtum. Makinson (1988 p.74.)
takes a position based on the perspective of lpgsitivism which projects people’
almost as a historical chimera. But to Mapel anddim (1992 p. 306) ‘people’
represents a way of life-almost a moral transcecylelm this sense, there should not
be any difficulty to recognise tribe as peoplaslbobvious that Nehru’s Panchsheel in
respect of tribals (1960) is informed by this visio

Tribal People and Self-Determination

The right to self-determination was originally enshd as a fundamental political
principle in the UN Charter and was subsequentlgena binding legal right by the
two Human Rights Covenants of 1966. The very #wdicle of both the Covenants
establish in identical words. “All peoples have ttght of self-determination. By
virtue of that right they freely determine theirlipoal status and freely pursue their
economic, social and cultural development.” Falp¢Dp. 26) avers that this has to
be interpreted with reference to UN Resolution 1&d@lépted in 1960. According to
para 6, “any attempt at partial or total disruptiohnational unity and territorial
integrity of the country is incompatible with theirposes and principles of the
Charter of the United Nations”. In other words, Ralk interprets it, Self-
determination for peoples must be reconciled ircgza with the existing geopolitical
delimitation of the territorial boundaries of soggn state”. According to para 9 “all
states uphold the obligation to enforce the chamfethe United Nations and the
Universal Declaration of Human Rights and Declarathn the basis of equality, non-
interference in the internal affairs of all statexl respect for the sovereign rights of
all peoples and their territorial integrity”. Falkterprets this also as an affirmation of
the rights of peoples, but as qualified by theidtthat a people and a state are
virtually interchangeable ideas”. This is in lindthwthe position taken by the
Secretary General of UN in 1970. “As an internaioorganisation, the United
Nations has never accepted and does not acceptprandloes not believe, it will
accept the principle of secession of a part of ember state”. (U Thant 1970).

In 1974, the UN subcommission on Prevention of insination and Protection of
Minorities initiated a study by Hector Gros Espishose report affirms that right of
self-determination in the sense of right of sea@sss confined to “peoples under
colonial and alien domination from an external seuA concern for the preservation
of ‘territorial integrity’ is the countervailing a@h prevailing consideration. In the
classical colonial context, the colonized peopheght to self-determination permits
(if not mandates) the option of secession to sogerendependence”. (Gros Espiel
1988 p.119).

Report of another study commissioned by UN on thevéloping’ content of the

concept of self-determination was published in 198 author Cristiscu “anchored
the concept of self- determination around the yamarticular circumstances of the

~12~



past, was decolonisation of Asia, Africa and Ocaaiilaims to the assertion or
ressertion of complete self-determination, the s&uhgested, were by right available
and available only, to those peoples who were stibje ‘alien’ subjugation,
understood as subjugation by non-contiguous papalat(Lam 1990 p. 381).

It is obvious that under the UN system, right df-determination does not include
right of secession. While accepting this intergreta a group of 20 social scientists
issued a statement at Shimla in November 1993 efflect that “we at the same time
feel that in the emerging world moral order, iftats indulges in acts like genocide or
liquidation of peoples, the right of secession adrbe denied to the affected peoples
even though the UN system may not support it.” {8i1993).

Here it is to be noted that Pomerance (1982) censigelf- determination is a
process, not a particular outcome of that proc&ssording to him in so far as the
UN has displayed a bias in favour of the independavutcome as the only proper
outcome of the process for the classical colontakgon, it has adopted a corollary
against the process itself in other situations wlibe independence outcome would
be unacceptable.” This seems to be a double bedrglin. It can be used against
independence aspirations of the colonised peoltlesay also be used for supporting
secessionism in independent countries. In any ¢asensure that self-determination
as a process articulates with the ‘moral quest'tiier emergence of a global human
community, the UN and ancillary international fomimequire to be democratised
(Roy Burman 1994 (d)). How important this is wolle obvious from the very first
resolution adopted in the Asian Indigenous Confesemeld at Cheingmai, Thailand
during 18 and 23rd May, 1993. “That the majoritytldé world’s indigenous peoples
live in Asia. That the indigenous peoples of Astaer had the chance and the means
to fully participate in the consultative meetingsgarding the United Nations
Programs.”

Substantive issues in the Two Draft Declarations 0fl992 in respect of the
Indigenous Peoples

The Working Group had articulated a draft declarafE/CN.4/ sub 2/1992/93) for
the consideration with wider indigenous participatiat Geneva during 19th-30th
July, 1993. It was in four parts: part | relatedrtdividual and collective human rights
and right of self-determination; part Il related doltural rights; part Il related to
economic rights and part IV related to their paishg right on egalitarian basis in
social and economic process of respective countaied to the right to the
conservation of their heritages.

It may be mentioned here that in 1966 when theRights Covenants were adopted,
though many countries were opposed to the inclusidnright of the self-

determination in the Covenants, India’s represergaxtended the support to it and
stated that if the right meant the right of peoptesecide for themselves in political,
social and cultural matters, such a right was resagl in every truly democratic state
and that only in totalitarian states and in co@stsubjected to a colonial regime it did
not exist (Laiser 1991). The current allergy to then in several quarters in India is
to be understood in the context of trends towardegemonic world order, when
there is a feeling that there is need for collectiself-determination against
manipulative intervention. But for the generatiohiehh was directly involved in the
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freedom struggle, this lack of self-confidencehscking. India should extend support
to right of ‘self-determination’ of the tribal pelgs and stand by Daes, Chairperson of
the UN Working Group in her exposition of the copic€1986 p.96-99). She
identifies arenas of self-determination each witthifeerent implication : (i) right of
an entity to determine its international status stmmes referred to as external self-
determination, (ii) right of a state populationditermine the form of government and
to participate In the government, sometimes exteérideinclude democratization of
majority rule and often called internal self-deteration, (iii) the right of a state to
maintain its national unity and territorial intetyriand to govern its affairs without
external interference and without violation ofisundaries, (iv) the right of state and
state population to cultural, social and econoneieetbpment. The right of a minority
or an indigenous group or nation mainly within setéoundaries to special rights
related not only to protection and non-discrimioati but possibly the right to
cultural, social, educational and economic autondarythe preservation of group
identities. Indigenous people also want to have@rty rights to their land added to
the above mentioned list of rights related to selfermination. After spelling out the
diverse locales and nuances of right of self-detstion, the diverse locales and
nuances of right of self-determination, Daes olb=grv‘in may opinion the
interpretation of the term ‘self-determination’ sf@ly excludes the right of
secession.”

If it maintains its deep rooted pluralistic ethdsdia does not require an outside
intellectual crutch to accept right of self-detemation of all the peoples. But if Daes
makes the statement in the forum of the Workingugr(she made the statement in a
different forum) it will provide a juristic ligameérwhich will persuade many other
countries to overcome their reservation.

There is nothing in the second part of the dedlamatelated to cultural right, which
the Constitution of India does not accept in ppieiand | suppose, most countries of
the world will accept in principle most of the pastes on cultural rights of the tribal
and indigenous peoples as expounded in this pattteotlocument. But in practice
hardly any country in the world, including USA whioow-a-days speaks all the time
of multiculturalism goes by it (Roy Burman 1994)(effrom the documents of the
transactions in the annual meets of Geneva, édga shat spokesmen of the Tribal and
Indigenous peoples of several countries includimdjd have charged their respective
country governments of transgression of the cultugats of the concerned peoples,
the response of the respective governments areralgnevasive. We must realize
that a global partnership of tribal and indigenpasples and others, is emerging for a
humanist retrieval of the contemporary world andsthof us, who can, should play
an active role in this matter.

Part I, related to collective and individual righof access to and management and
control of resources with which the concerned pe®plre traditionally or historically
associated. This part also highlighted their edchkigrights and rights of proper
rehabilitation where dislocation was inevitable fartunately in this matter the record
of most countries including India and internatioagkencies is far form satisfactory.
One of the main reasons is the hiatus between regnd de facto perception of
rights. ‘Globalisation’ is taking its toll, wheré has made massive inroads in many
Latin America countries and from this experienceaih be predicated that the future
will be bleak for the tribal and indigenous peoples the countries where
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globalization process is now entering, unless gmpte countervailing steps are
taken.

Part IV, was continuation of part three with partar emphasis on institutional
arrangements to operationalise the right of pastmprin the political decisions-
making process, not only at the local level, babalt the international level in so far
as the same had bearing on the livelihood and tguafi life of the tribal and
indigenous peoples. It also dealt with the probleinthe transborder tribal peoples.
On each of these issues, several authors in Inaka@ been writing during the last
three decades. But our experience is that till itolaas not been possible to initiate
meaningful public discourse on these matters. R@rffected peoples this is a matter
of pervasive bitterness; ebb and flow of darknesgaoying intensity in their soul,
from which they try to run away through alcoholigpayticipating in drug trafficking
or through collective moral cleansing by participgtin or sympathising with acts of
violence and insurgency. If one century ago it wes case of Wounded Knee in
USA, today there are myriads of cases of woundetabover the world.

The second draft declaration which was drawn uphleyWorking Group in August
1993 (CN4/sub 2/1993/29) which was discussed ate@enn July 1994 broadly
follows the earlier draft with sharper focus pastarly on the operational aspects.
Two Atrticles of the second draft will be particuladiscussed here.

Article 19 stipulates as follows, “indigenous pezphave the right to participate fully
if they choose at all levels of decision making in matters whichy affect their rights,
lives and define through representatives choseithbgnselves in accordance with
their own procedures, as well as to maintain andelde their own indigenous
decision making institutions.

This raises an important issue. If the indigendubg] peoples) of a country do not
choose to participate in the decision in matterscivimay affect their rights, what
will happen? Will the country-governments be freetéake decision without their
consent? Will it not accentuate confrontationalrseuin many parts of the world?
And who will be the gainers? Obviously, the MNCiwdaheir patron states. That this
is a real possibility becomes clear in Article 45.

Article 45 stipulates as follows: “Nothing in thideclaration may be interpreted as
implying for any state, group or person any rightengage in any activity or to
perform any act contrary to the Charter of the &bhiNations.”

This is significantly different from the earlieradt which stated in Article 4 “Nothing
in this Declaration may be interpreted as implyfagany state, group or individual
any right to engage in any activity or to perfornyact contrary to the Charter of the
United Nations or theéDeclaration on Principles of international law concerning
friendly relations and cooperation among states in accordance with the Charter of the
United Nations.” The italics portions have been removed fromnbw draft. Hence in
the name of the indigenous peoples, by unilatetarpretation of the UN Charter, the
powers who are capable of doing it, may dispengd witernational law and that
aspect of the UN Charter which guides interstal@ions. In clear terms, indigenous
rights are proposed to provide alibi for hegemaniervention without involving
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opprobrium under international law and without tieguirement of respecting the
constraints embedded in the UN Charter.

This makes one to suspect that indigenous rigjusisthe cover, the intention is very
different. If this is so, one must admire the sybilawn up game plan; but it has been
overdrawn because this will now raise a more bassce about the Universal

Declaration of Human Rights and the Charter oftihéed Nations.

Indigenous Rights, Universal Declaration of Human Rjhts and the UN Charter

Available documents indicate that one of the memlwdrthe Working Group had
suggested that internationally recognised humahtsigtandards should not be
applied to the indigenous peoples. It is good tigalhas raised the issue.

Kaviraj (1993) traces the language of rights in West in the process of emergence
of what is known as civil society and suggests thatwhole apparatus of rights of the
political world emerged in Europe in the contextlod struggle against monopolising
claims and threats of the absolutist state. Ibfedl that other societies which did not
have exact or near equivalents to the Europeardlsstates may not understand its
accents so readily. For instance, the very notiostate being foreign to many parts
of Africa, legal norms, especially those requirthg registration of land nullified the
customary rights. Informed basically by the samespective, Vincent notes that
Kantian universality appears to be little more tlaawell-disguised attempt to make
the values of a particular culture general and dwsus such as the Universal
Declaration of Human Rights passed by the UnitetloNa in 1948 became future
proclamations, derived from the moral principleidrian one culture and thrown out
into moral void between cultures (Donaldson 19921p).

While broadly agreeing with Kaviraj and Donaldsaorecan take a slightly different

position. The Universal Declaration of Human Righteed not be considered
completely futile. It is in dialectical relation thi indigenous right-indigenous in the
normative sense rooted in the nature of human @atauched upon at the outset in
this paper and discussed in some detail elsewRarg Burman 1994 p. 120), Human
individuals enjoy the rights enshrined in the Deaian as social beings; there is a
danger that organisational exigencies of communitgg may lead to erosion of the

rights of individuals. But divested of the sociallieu, its nature, its locus in the

corpus of inter-sodality right at the global levsle individual rights may turn up to

be legitimisation of chaotic actions of egos maexbm their dehumanised self. Much
of psycho-social and institutional aberrations dam traced to the perfunctory

understanding of the universals of human rightthH®le of Covenants, Conventions
or proclamations have been promulgated definingrdizy categories of collectivities

as corrective to the Universal Declaration. But Declaration itself has not been
corrected it appears not without purpose. The glblegemonic powers can flaunt
collective rights of smaller entities including tirdigenous peoples in a selective
manner and at the same time keep the potentialecgalrs of power by raising

individual rights issues which are likely to beaafiux in the process of adjustment of
inter-collectivity rights at various levels.

It follows from the foregoing analytical appraishht while Declaration of the Rights
of Indigenous and Tribal peoples is a positive malveust be seen in the context of
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a void of universal declaration of inter-collectivrights. The scope of the welcome
realisation among some members of the UN Workingu@r that the distinctive
judicial customs, traditions, procedures and pcastiof the indigenous peoples need
not be expected to conform to the “internationadigognised human rights standards”
should be extended to cover other collectivitiesoalparticularly to countries and
nations which were until recently under coloniderand who suffer from disparities
in access, control and management of resourcé®inworld system even today. They
must have their right of self-determination abduw pathway and time frame for
ensuring universal rights of individuals and keepitnis in view the Universal
Declaration of Human Rights will have to be refotated as a synthesis of individual
rights and collective rights. One way to do it ws start with the Universal
Declaration of Human Rights and the Declaratiorth&f Rights of Indigenous and
Tribal peoples could have remained in abeyancehi exercise was done. But it
may be for the good that the start has been mattheattempt to formulate the right of
the indigenous and tribal peoples, provided thatgbal is not lost sight of and the
struggle (yes it will be a struggle) to reformul#ite Universal Declaration of Human
Rights is carried on.
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