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Federalism in India, a Study

by Arnab Bose, Sr Research Associate, RGICS

As part of our work on the theme of Constitutional Values and Democratic Institutions and the theme
Governance and Development, the RGICS had commissioned a study on Federalism in India. It was
conducted by Arnab Bose, Sr Research Associate, RGICS, with support and guidance from the
undersigned. The study is in four parts, as follows:

Part | - Features of the Constitution

Part 2 - Union, State and Concurrent Lists and the Judiciary
Part 3 - Fiscal Relations

Part 4 - Inter-State Coordination and Dispute Resolution

Each part deals with the provisions on federalism as laid down in the Constitution, and reviews their status
in actual practice, documenting several examples where the original provisions have been diluted or
ignored in practice.

The study is timely given the contemporary turmoil in the relations between states and the Centre, as
witnessed in the recent developments in Delhi on the one hand and Kerala, Tamil Nadu and West Bengal,
among others, on the other hand. The fiscal relations between the Centre and the states have also
undergone a sea change since the introduction of the GST.

We present this study to serve as a basis for discussion to correct the anomalies, but have refrained from
offering any recommendations on the way forward as the matter requires serious discussion among
political leaders and constitutional scholars. We hope, however, that this overview study will help inform
that debate.

Vijay Mahajan
Director, Rajiv Gandhi Institute for Contemporary Studies (RGICS)
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I Introduction

The essence of federalism lies in the sharing of legal sovereignty between the Union and the federal units. In general, the
most precise way of demarcating the respective areas of the Union and federal units is to demarcate their respective areas
in regard to legislation. The Indian Constitution, based on the principle of federalism, has elaborate provisions for the
distribution of legislative powers between the union and states. Article 246 of the Constitution confers legislative powers
on the Parliament and the State Legislatures on the subjects enumerated in the Seventh Schedule. This schedule contains
three lists i.e. List | or the Union List over which the Parliament has exclusive competence, List Il or the State List over
which the State Legislatures have exclusive competence and List Il or the Concurrent List over which both the Parliament
and the State Legislatures have competence.

In addition to distribution of legislative power another integral requirement of a federal state is a robust federal judicial
system which interprets the constitution, and therefore adjudicates upon the rights of the federal units and the union.
While the Indian constitution has provided for a federal polity, there is no federal judiciary. The High Courts and the
Supreme Court form one single integrated judiciary.

The purpose of this paper is to inquire into both, the nature of legislative power distribution between the centre and the
states, as well as the nature of judiciary, in the context of federalism in India. The first part of the paper deals with the issue
of legislative power. It begins by highlighting the scheme of distribution of powers, including the main principles for
interpretation of legislative entries. Thereafter the paper highlights some of the important instances of union
encroachment over state legislative authority. The second part of the paper deals with the Judiciary, including discussing
the hierarchy of the court system and the issue of judicial appointments, transfers and removals. The final section of the
paper highlights some of the key issues for judicial federalism in India.

2 Scheme of distribution of legislative power

In a federal system the centre and the states are supreme in their respective domains, however, harmony and
coordination between them is essential for the effective operation of the system'. Hence, the Indian Constitution contains
elaborate provisions to regulate the various dimensions of the relations between the Centre and the states. This includes
the demarcation of their respective areas of legislation. The Constitution has followed the Government of India Act, 1935
in providing for a two-fold method of distribution of legislative powers:2 (a) With respect to territory; and (b) With respect
to subject matter. The constitutional provisions on this subject are provided in articles 245-254, with articles 245 and 246
dealing with territory and subject matter respectively.’

Source:
https://d [ whtlypfis84e.cloudfront.net/gui
des/wp-
content/uploads/2019/04/10162629/p
arliament-300x150.png
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2.1 Territorial Jurisdiction
Article 245 provides that (subject to the provisions of the Constitution).’

. Parliament may make laws for the whole or any part of the territory of India and
« The legislature of a State may make laws for the whole or any part of the State.

The
Indian Constitution

Source: https://flyingcdn-e0 | a343a.b-cdn.net/wp-content/uploads/2023/0 | /article-24 5-of=indian-constitution.png

Thus, article 245 sets out the limits of the legislative powers of the Union and the States with respect to geography.
However, clause (2) of Article 245 states that a law made by Parliament cannot be invalidated on the grounds that it has
extra-territorial operation i.e. it takes effect outside the territory of India. Thus, if any law is made by the parliament
regarding extraterritorial operations, no questions can be raised on its validity purely on the grounds of extra-territoriality.

This provision can be understood on the basis of the doctrine of territorial nexus.” While under normal circumstances, the
state legislature has the power to make laws only within its territorial jurisdiction; territorial nexus is one such exception
which allows the state to make laws even for extraterritorial operations. According to this doctrine a State law, in
reference to an extra-territorial operation, is valid if it can be shown that there exists a sufficient nexus between the object
and the state. Thus, if the State law has sufficient nexus/connection with the subject matter of the law, the State law is
valid even when it has extraterritorial operation.

The doctrine of territorial nexus was first evolved by the Privy Council in the case of Wallace v/s Income-tax
Commissioner, Bombay! In this case, a company which was registered in England was a partner in a firm in India. The
Indian Income-tax Authorities sought to tax the entire income made by the company. The Privy Council applied the
doctrine of territorial nexus and held the levy of tax to be valid. It stated that since the company had derived a major part
of its income for a year from British India, it gave the company a sufficient territorial connection to justify it being treated
as a home company in India, for all purposes of tax on its income for that year from whatever source the income may be
derived.

4
Article 245, Ibid
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 Article 245(2), Ibid
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This doctrine was further applied by the Supreme Court in the State of Bombay v. R. M. D. C case! In this case the
Bombay State levied a tax on lotteries and prize competitions. The tax was extended to a newspaper printed and
published in Bangalore but had wide circulation in Bombay. The respondent conducted the prize competitions through
this paper. The Court held that there existed a sufficient territorial nexus to enable the Bombay State to tax the
newspaper.

In A. H Wadia vs Income-Tax Commissioner Bombay, it was held that a question of extraterritoriality of enactment can
never be posed against a supreme legislative authority, on the basis of challenging its validity, in the municipal court. The
legislation may be in violation of international law, may not be recognized by foreign courts, or may pose practical
challenges in implementing it, but these are policy problems that are not the concern of domestic tribunals.

2.2 Jurisdiction with respect to subject matter

Article 246 of the Indian constitution provides for a threefold distribution of legislative powers between Union and the
I
State Governments based on subject matter. The article provides that:

|.The Parliament has exclusive power to make laws with respect to any of the matters enumerated in List | of the
Seventh Schedule (the Union List).

2.The Parliament and the Legislature of any State has power to make laws with respect to any of the matters
enumerated in List Ill in the Seventh Schedule (the Concurrent List).

3.The Legislature of any State has exclusive power to make laws with respect to any of the matters enumerated in List Il
in the Seventh Schedule (the State List).

4.The Parliament has power to make laws with respect to any matter for any territory of India not included in a State,
including the matters enumerated in the State List.

The provisions of Article 246 are to be read with the entries in the Union List, State List and the Concurrent List in
Schedule VII of the Indian Constitution.

. The Union List (List I):
This list gives exclusive legislative powers to the union to legislate on 100 items which comprise of subjects of national
importance, and uniform laws for the whole of the country. Only the parliament can legislate with respect to these
matters including: defense, armed forces, atomic energy, foreign affairs, citizenship, Banking, Currency, Union Taxes etc.

. The State List (List II):
This list gives exclusive legislative powers to the states on 61 items and comprises of subjects of local or state interest such
as maintaining law and order, police forces, healthcare, transport, land policies, electricity in state, village administration,
etc.

. The Concurrent List (List IlI):
This list empowers both the union and the state governments with concurrent power of legislation on 52 items. This List
was included to avoid excessive rigidity of a two-fold distribution. The subjects in this list are such that both the union
government and the governments of the states have an interest in them including education, economic and social planning,
labor welfare, electricity etc.

9
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Broadly, the entries that are related to national importance have been allocated to the Union list and entries of local
concern have been allocated to the States. The Concurrent list mostly serves as a device to loosen the excessive rigidity of
the two-fold distribution by allowing the legislative power to vary from state legislature to Parliament based on the
importance of the matter.’ As per the Sarkaria Commission, concurrent list subjects are neither exclusively of national
concern nor of local concern and hence occupy a constitutional ‘grey’ area.’ The Seventh Schedule is thus indicative of the
spirit of cooperation between the Union and the States. Also, it represents a limitation to powers of both Centre and
States which is essential to ensure that the different institutional layers in a federal system are able to function
autonomously in their respective spheres of influence.

2.3 Scheme of interpretation of legislative power

The legislative power of the Centre and states are divided which prevents them from making laws outside their allotted
subjects. However, the distribution of subject matter cannot be claimed to be perfectly objective, and there happens to be
frequent overlap between the three lists. In such cases, questions are constantly raised on the constitutionality of a
particular law and whether a particular subject falls in the sphere of one or the other governmentl.4 The duty to resolve
such issues is vested in the Supreme Court of India. The Supreme Court follows a certain scheme of interpretation in
order to determine the respective legislative power of the Union and the States, under the three lists, as given below:

i. Residuary powers:
Article 248 vests the residuary powers of legislation in the Parliament. It states that the Parliament has exclusive power to
make any law with respect to any matter not enumerated in the Concurrent list or the state list. Entry 97 in the Union list
also lays down that the Parliament has exclusive power to make laws including any tax not mentioned in either of these
lists. This reflects the leaning of the constitution makers towards a strong centre.

In Union of India v H.S. Dhillon, the question involved was whether parliament had legislative competence to pass a
Wealth-tax Act imposing wealth tax on the assets of a person on their agricultural land. The Court held that in case of a
central Legislation the proper test was to inquire if the matter fell in List Il (State List) or List lll (Concurrent List). Once it
was found that the matter did not fall under List Il, the Parliament would be competent to legislate on it under its residuary
power given in Entry 97 of List I. In such a case it would be immaterial whether the subject lies under List | or not.

ii. Predominance of the union list:
Article 246 includes the non-obstante clause which not only talks about distribution of powers, but also explains the
supremacy of powers. Article 246(1) provides exclusive powers to the parliament to make laws on subjects in the union
list but also includes that clause (1) is applicable “notwithstanding anything in clauses (2) and (3)”. Further, clause 246(3)
provides powers to the state legislatures with respect to the state list, but includes that the applliscability of clause (3) is
“subject to clauses (I) and (2)".
19

When these clauses are read together it clearly expresses the predominance of the Union List over the State List and the
Concurrent List, and that of Concurrent List over the State list. Thus, in case of an overlap between the Union and the
Concurrent List, or the Union and the State List, it is the Union List that will prevail, and in case of a conflict between the
Concurrent List and State List, it is the Concurrent List that will prevail.
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The Supreme Court of India has also held that subject to the overriding predominance of the Union List, the entries in the
various lists should have a broad interpretation. In Calcutta Gas Ltd. V. state of Bengal,mthe Supreme Court held that the
“widest possible” and the ‘most liberal” interpretation should be given to the language of each entry. In Prem Chand Jain v
R.K. Chabra the Supreme Court held, a general word used in an entry.....must be construed to the extent to all ancillary
or subsidiary matters which can fairly and reasonably be held to be included in it.”

iii. Repugnancy between central and state laws within the concurrent list:
Article 254 resolves the issue of any repugnancy between any law made by the union and the state relating to any subject
matter in the concurrent list. According to article 254(1), if any provision of a law made by any state legislature is
repugnant to any law made by the parliament, which is competent to enact a law on the matter enumerated in the
Concurrent List, then in such a case, the law made by the parliament, whether passed before or after the law made by the
state, shall prevail and the law made by the state shall, to the extent of the repugnancy, be void.”

The Supreme Court in Deep Chand v. State of Uttar Pradesh, laid down the following criteria for determining the
repugnancy between the Union Law and a State Law, upon which the union law would prevail: (a) If there is inconsistency
in the actual terms of the two Statutes, i.e., when one says "do" and the other says "do not".(b) If both the State and the
Union Laws seek to exercise their powers over the same subject-matter, and (c) Though, there may be no direct conflict,
the Union Law is intended to be a complete, exhaustive code, which would also render the state law inoperative.

Source: https://blog.ipleaders.in/wp-content/uploads/2020/ | 2/Constitution-and-Gavel-780x500.jbg

The issue of repugnancy was further discussed by the Supreme Court in the M. Karunanidhi v. Union of India case.
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According to the court: (a) repugnancy would arise between the two statutes if it is shown that there is a clear and direct
inconsistency between the two laws (Central Act and State Act) which is irreconcilable, such that they cannot operate in
the same field. (b) There can be no repeal unless the inconsistency appears on the face of the two statutes. (c) Where the
two statutes occupy a particular field, but there is room for both the statutes operating in the same field to exist without
coming into conflict with each other, there would be no repugnancy (d) Where a statute occupying the same field seeks to
create distinct and separate provisions, no repugnancy would arises and both the statutes would continue to operate in
the same field.

The above rule of predominance of central law in case of repugnancy is however, subject to the exception provided in
clause (2) of Article 254. According to article 254(2), where a law made by the state legislature with respect to one of the
matters enumerated in the concurrent List contains any provision repugnant to the provisions of any existing law made by
the Parliament then, the law so made by the state legislature shall prevail if it has been reserved for the consideration of
the President and has received his assent. However, this clause does not prevent the Parliament from enacting any law in
the future with respect to the same matter including a law adding to, amending, varying or repealing the law made by the
state Legislature.

The principle behind article 254(2) was illustrated in the case of Zaverbhai Amaidas v. State of Bombay, where a central
law was enacted to regulate the supply, production and distribution of essential commodities in 1946. The law also
prescribed punishments for those who acted in contravention of the act. The Bombay legislature did not consider these
punishments adequate and enacted another law in 1947, increasing the amount of punishment. This subsequent state law
received the assent of the president and continued to operate, until 1950, when the parliament itself amended the original
law and increased the punishments. The Supreme Court in the case held that the state law would become void as it was
repugnant to the central law as both the laws had been enacted on the same subject of enhanced punishments.

iv. Doctrine of pith and substance:
Many a times, a law passed by a legislature with respect to a matter within its legislative competence encroaches upon
another matter outside its competence. In such cases, the question with regard to constitutionality of such a law is
determined by applying the doctrine of pith and substance.

The Doctrine of Pith and Substance states that if the substance of legislation falls within a legislature’s lawful power, the
legislation does not become unconstitutional just because it impacts an issue beyond its area of authority?The phrase “pith
and substance” signifies “True nature and character”. The infringement of the constitutional delimitation of legislative
powers in a Federal State is the subject of this concept.

Thus, if a law passed by a legislature encroaches upon the matters assigned to another, the court will apply the doctrine of
pith and substance to determine whether the legislature concerned was the competent authority to make the law. If the
pith and substance of the law, i.e., the true nature of the law relates to a matter within the competence of the Legislature
which enacted it, it should be held to be intra vires even though it might incidentally trench on matters not within the
competence of Legislature. In order to ascertain the true nature of the law one must have regard to the enactment as a
whole, to its object and its scope and to the effects of its provisions.

25
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The Privy Council applied this doctrine in Profulla Kumar v. bank of Khulna. In this case the validity of the Bengal Money
Lenders’ Act, 1946 which limited the amount and the rate of interest recoverable by a money lender on any loan was
challenged on the ground that it was ultra vires of the Bengal Legislature in so far as it related to ‘promissory notes’, which
was a central subject. The Privy Council held that the Bengal Money-Lenders Act was in Pith and substance a law with
respect to Money-Lending, and Money-lending being a state subject meant that the Act was valid even though it
encroached incidentally on “Promissory notes” which was a central subject.

In State of Bombay v. F.N. Balsara, the Bombay Prohibition Act, which prohibited sale and possession of liquors in the
state, was challenged on the ground that it encroached upon the import and export of liquors across customs, which was
a central subject. It was contended that the prohibition, purchase, use, possession and sale of liquor will affect its import.
However, the court held the Act to be valid because the pith and substance of the Act fell under the State List and not
under the Union List, even though the Act incidentally encroached upon the Union’s area of legislation.

v. Doctrine of incidental and ancillary powers:

This doctrine has developed as an addition to the doctrine of pith and substance. The doctrine explains that when a
Legislature is given the power to legislate on a particular subject, then by implication they are also given the power to
make laws which are incidental and ancillary for the exercise of such powelf.‘ The expression ‘incidental and ancillary
powers' mean the powers which are required to be exercised for the proper and effective exercise of legislative powers
explicitly conferred. Thus, the Constitution has given flexibility to the union and state governments to legislate on any
incidental or ancillary matters related to the subjects explicitly mentioned in the three lists. However, if a subject is
explicitly mentioned in either List | or List Il, then this subject can’t be said to be an ancillary or incidental matter of
another subject.

This doctrine was summarized by the Supreme Court in the case of State of Rajasthan v. G Chawla. The court had held
that, “the power to legislate on a topic of legislation carries with it the power to legislate on an ancillary matter which can
be said to be reasonably included in the power given.”

vi. Doctrine of Colourable Legislation:
In many cases, a legislature makes a law with respect to a matter outside its legislative competence by giving the law a
different colour to conceal its real purpose, so as to bring it within its competence.

Source: https://lawcirca.com/wp-content/uploads/2020/1 | /Constitution-759.jbg
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In such cases, the courts apply the doctrine of colourable legislation to determine the true nature, character, or the real
pith and substance of the law. If after such investigation, it is found that the pith and substance of the law pertains to a
matter outside the legislative competence of the legislature enacting the law, then the law is held to be invalid, and the
different colour given to the law does not protect it. Thus, the doctrine of colourable legislation signifies that if the
purpose of a law lies in an object that a legislature is unable to legislate upon directly, it cannot traverse outside its
capability to legislate it upon it in an indirect manner.

In K.C.G. Narayan Dev v. State of Orissa, the Supreme Court explained the meaning and scope of the doctrine of
colorable legislation in the following terms:

If the Constitution distributes the legislative power amongst different Legislative bodies, which have to act within their respective
spheres marked out by specific legislative Entries, or if there are limitations on the legislative authority in the shape of fundamental
rights, question arises as to whether the Legislature in a particular case has or has not, in respect to the subject-matter of the statute
or in the method of enacting it, transgressed the limits of its constitutional powers. Such transgression may be patent, manifest or
direct, but it may also be disguised, covert or indirect, and it is to this latter class of cases that the expression colourable legislation has
been applied in judicial pronouncements.

The idea conveyed by the expression is that although apparently a legislature in passing a statute purported to act within the limits of
its powers, yet in substance and in reality it transgressed these powers, the transgression being veiled by what appears, on proper
examination, to be a mere pretence or disguise. In other words, it is the substance of the Act that is material and not merely the form
or outward appearance. The whole doctrine of colourable legislation is based upon the maxim that you cannot do indirectly what you
cannot do directly. In these cases the Court will look in the true nature and. character of the legislation and for that its object, purpose
or design to make law on a subject is relevant and not its motive. If the legislature has power to make law, motive in making the law is
irrelevant.

vii. Rule of harmonious construction:
The rule of harmonious construction is the thumb rule for the interpretation of any statute. According to this rule, it is the
duty of the Courts to harmoniously construe different provisions of any statute, rule or regulation, if possible, and to
sustain the same rather than striking down the provision outright” The rule is invoked in cases where there is found to be
some ambiguity in provisions of a statute, or where the provisions of a statute seem to be inconsistent or repugnant with
each other. In such a case, the rule requires the Court to interpret the provisions of the Statute in a way such that all the
provisions survive in harmony with each other. The Court should try, as far as possible, to reconcile entries and to bring
harmony between them. When this is not possible only then should the overriding power of the Union Legislature prevail.

This rule was invoked in the Calcutta Gas Company Pvt Ltd. V State of West Bengal case’ In this case the Legislative
Assembly of WB had passed the Oriental Gas Company Act in 1960. The respondent had sought to take over the
management of the Gas Company under this Act. The appellant challenged the validity of this act by holding that the State
Legislative Assembly had no power to pass such an Act under Entries 24 and 25 of the State List because the Parliament
had already enacted the Industries (Development and Regulation) Act, 1951 under Entry 52 of the Union List which dealt
with industries.

It was observed by the Supreme Court that since there were so many subjects in the three lists that there was bound to
be some overlap, and it is the duty of the courts in such a situation to harmonise them if possible. The court further
observed that, while entry 24 of the State List covered all the Industries in the State, entry 25 was only limited to the Gas
industry. Therefore, entry 24 should be considered to cover every industry barring the Gas Industry which has been
specifically covered under Entry 25. Further, corresponding to Entry 24 of the State List, there was Entry 52 in the Union
List. Therefore, by harmonious construction it became clear that the gas industry was exclusively covered by Entry 25 of
the State List over which the state had full control. Therefore, the state was fully competent to make laws in this regard.

33
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viii. Power of the Parliament to legislate on state subjects:
Under normal circumstances the distribution of legislative powers as provided by the constitution must be strictly adhered
to, and neither the State nor the Centre can encroach upon the sphere allotted to the other. However, there are certain
exceptional circumstances under which the system of distribution is either suspended or the powers of the Union are
extended over the subjects mentioned in the Slate List.

The exceptional circumstances are as follows:

. In national interest:
According to Article 249, if the Rajya Sabha passes a resolution by a special majority that it is necessary or expedient in the
national interest that the Parliament make laws with respect to any matter enumerated within the State List, then it shall
be lawful for the Parliament to make laws for the whole or any part of the territory of India with respect to such matters.
However, such laws can only be made while the resolution is in force, which is a period of one year unless extended. Also,
any law made by the Parliament during such time, will cease to have effect after the expiration of a period of six months
after resolution the original has ceased to exist. This power of the Parliament is used only during national emergencies.

Article 249 was first invoked in August, 1950 with the purpose of controlling black-marketing, when in pursuance of a
resolution of the Rajya Sabha, dated August 8 1950, the Parliament enacted the Essential Supplies (Temporary Powers)
Amendment Act, 1950 and the Supply and Price of Goods Act, |950.39Again, in 1951, pursuant to another resolution of
the Rajya Sabha under this Article, the Parliament passed the Evacuee Interest (Separation) Act, 1951, which was
applicable to all evacuee property including agricultural land.“This Act was enacted to resolve the problem relating to the
rehabilitation and settlement of displaced persons from Pakistan.

. During the proclamation of National Emergency:
According to article 250 while the Proclamation of National Emergency is in operation the Parliament shall have the
power to make laws for the whole or any part of the territory of India with respect to all matters in the State List. Such a
law, however, shall cease to have effect on the expiration of six months after the proclamation of emergency has ceased
to operate. The proclamation of emergency must be such as made under Article 352. National emergency has been
imposed thrice in the country: in 1962 at the time of Chinese aggression, in 1971 during the Indo-Pak war, and in 1975 on
the grounds of internal disturbances.
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- With consent of states:
According to article 252, if the legislature of two or more states pass a resolution to the effect that it is desirable to for the
parliament to pass a law on any matter in the state list, it shall become lawful for the parliament to enact such a law. Any
other state may also adopt such a law by passing a resolution to that effect, and such a law can only be amended or
repealed by an Act of the parliament. The Estate Duty Act, 1952, the Prize Competition Act, 1955, the Urban Land
(ceiling & Regulation) Act, 1976 and the Transportation of Human Organs Act, 1994 are some laws passed by the
parliament under Article 252.”

. To give effect to treaties and international agreements:
Article 253 empowers the Parliament to make any law for the whole or any part of the territory of India for implementing
treaties and international agreements and conventions. The normal distribution of powers cannot stand in the way of the
Parliament to pass any law for giving effect to an international obligation even though such law may relate to any subject
on the State List. Thus, this article enables the union government to give effect to all its international obligations and
commitments.

The Environment Protection Act, 1986 was enacted by the Government of India under Article 253 of the Constitution:‘5
The Act came in as a result of the Bhopal gas tragedy, as well as India’s commitment to follow the United Nations
Conference on the Human Environment that took place in Stockholm in June, 1972. The Act came into force on
November 19, 1986, and was extended to the whole country.

Environment Protection Act 1986

findia.com g

Source: https://lawcirca.com/wp-content/uploads/2020/1 | /Constitution-759.jbg

. Upon failure of Constitutional machinery in a state:
Article 356 provides that the President of India can take over the legislative and executive powers of the state by imposing
emergency in case of “failure of the Constitutional machinery” in the state! It further states that President’s rule can be
imposed based on a report sent by the governor, or otherwise in any circumstance that the President deems fit, upon the
aid and advice of the council of ministers.”

With the proclamation of President’s rule in a state, the elected government is dismissed and the administration of the
state is directly controlled by the President through his representative governor. In such a case, the Parliament may make
laws with respect to any or all the matters contained in the State List, and the laws so made by the Parliament would be
operative in that State only. Such laws would continue in force until amended or repealed by the appropriate Legislature,
i.e., either by the Parliament during the operation president’s rule or by the State Legislature after such a proclamation
ceases to operate.
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After the 1977 elections post emergency, the government at the Centre headed by the Janata Party, dismissed the
Congress-led governments on the ground that they had lost the people’s mandate. The matter was challenged in the
Supreme Court, in the State of Rajasthan v. Union of Indiacase. A seven-judge bench dismissed the petition due to its
refusal to get into political questions. Some judges even held that presidential satisfaction in invoking Article 356 of the
Constitution was not justiciable.

3 Union encroachment over state authority

Since independence, despite a clear-cut division of legislative power, the issue of Centre-State disputes has been a
perennial one. Mostly, such disputes arise when the Centre encroaches upon State’s power by making laws on matters
that should fall under the State authority or which affects the legal or Constitutional Rights of the State.

Source: https://www.financialexpress.com/wp-content/uploads/202 | /1 0/federal.jpbg

3.1 Some instances of union encroachment

i. In 1951, the Parliament had passed the Industries (Development and Regulation) Act, I95Ifospecifying those
industries, which had to the controlled by the centre in national interest. The Act, originally passed, was fair and
reasonable, and gave the centre control over vital and strategic industries. However, in the course of time, more and
more industries were brought within the purview of the said Act, and the result was a subversion of federalism. In the
1980 Ishwari Khaitan Sugar Mills v. State of Uttar Pradesh case, the centre had made an attempt to subvert the autonomy
of UP government over its sugar industry.

In this case, the State Government of UP had proposed to acquire sugar industries under the U.P Sugar Undertakings
(Acquisition) Act, 1971. This was challenged on the ground that these sugar industries were declared to be controlled by
the union government under the Industries (Development and Regulation) Act, 1951. And accordingly, the state did not
have the power of acquisition of property which was under the control of the union. However, the Supreme Court held in
the case that the power of acquisition was not occupied by Industries (Development and Regulation) Act, 1951 and the
state had a separate power under Entry 42 List lll, and thereby upheld State autonomy.
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ii. The Forty-second Amendment) Act, 1976, led to the introduction of Entry 2A in List |, in order to confer on the
Union Government the power to control the armed forces of the Union, such as, BSF, CRP etc. Many state governments
considered this an encroachment by the Union on the fields of “public order” and “police”, both of which were the
responsibility of the States under Entries | and 2 of List I Further, entry 2A itself contained the expression
“deployment....in aid of the civil power”.”

This meant that the State Governments had the right to requisition CRPF when they had reasons to believe that the State
Police Forces will need to be aided to deal with situations of serious disturbances. And, unless there was proclamation of
emergency, any deployment of forces in a State should have been only be an aid of the state government and could not be
forced on the States.éUnfortunater, this provision has been frequently violated.

Most recently, the Ministry of Home Affairs issued a notification extending the jurisdiction of the Border Security Force
from |5 km to a depth of 50 km along the international borders in three states: Punjab, Assam and West Bengal, allowing
the central forces to undertake search, seizure and arrest within a larger stretch. The states were not consulted before
reducing the area of jurisdiction of the state authorities, which was an encroachment on their autonomy.

iii. After India became independent, the constitution framers kept education under the domain of state governments,
while vesting the Union government with responsibilities to ensure standard in education. The Entry || of List Il laid out
education including universities, subject to the provisions of Entries 63, 64, 65 and 66 of List I, and Entry 25 of List Il
should be a state subject.ssYet, several key educational responsibilities were given to the Union (the entry nos. 62, 63, 64,
65 and 66 in the Union list) which included vital areas of national importance such as technical education or agencies to
determine standards of higher education.

In addition, Entry 20 under the Concurrent list allowed the Union powers related to economic and social planning in the
field of education. However, the passing of the 42nd amendment 1976 led to a change in balance in favour of the Union
government when education was moved to the Concurrent list. The trend of centralization was furthered by the National
Policy of Education (NPE) in 1986, which conferred statutory status on central-level regulatory bodies such as the AICTE
and the National Council for Teacher Education (NCTE)’

The National Education Policy launched in 2020'is a further step towards the centralization of education in the country. It
robs the autonomy of states by vesting overarching powers to the Union government on a host of issues. For instance the
NEP has proposed to bundle out several existing regulatory bodies including UGC, AICTE, National Council for Teachers
Education (NCTE) to create a singular entity called Higher Education Commission of India (HECI) to regulate key aspects
of education. This is going to be a top-heavy body with massive intervening powers.

Additionally, there are proposals to create overarching educational bodies such as having a National Testing Agency to
offer common aptitude test for entire country. The controversies surrounding the introduction of in 2016 to standardize
medical education already led to several states like Tamil Nadu openly challenging the Central governmentefThe principles
of federalism demands that states should be treated as equals in key decision making processes involving education, but
the NEP does the opposite.”
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iv. The 102nd amendment to the Indian constitution came into effect in August 2018 and inserted Articles 338B and
342A into the constitution. Article 338B set up a National Commission for Backward Classes and Article 342A vested the
power to notify a class as a ‘backward class”. In the case of the Maratha Reservation,’a constitution bench of the Supreme
Court held that after the 102nd amendment, the states no longer had any power to determine backward classes.

The Court observed: “By introducing Articles 366 (26C) and 342A through the 102nd Constitution, the President alone,
to the exclusion of all other authorities, is authorized to recognize SEBCs and include them in a list to be published under
Article 342A(1), which shall be regarded to include SEBCs with each state and union territory for the Constitution.” The
states can only offer recommendations to the President or the NCBC to remove, add, or change the list of backward
classes.

v. A recent example of central encroachment on the state sphere was the Disaster management Act, 2005,68which was
invoked in light of the COVID-19 pandemic. The Act caused discontent among states as the Central guidelines were
binding on them, even though public health is a state matter on which the Parliament could not legislate. The Disaster
Management Act (DMA) itself had been enacted under entry 23 of the Concurrent list which put an added obligation on
the centre to share equal powers with the states. Further, under Section || of DMA the national plan to deal with
epidemic had to be prepared “in consultation with state governments and other expert bodies in the field of disaster

management” Which during the pandemic was missing. "

Covid-19 and
National Disaster Management Act

Source: https://www.lloydlawcollege.edu.in/images/LLC/website/images/blog_img/Covid-19 and Na 1591952194.jpg

Over the years several States have demanded transfer of powers from the Centre to the States, arguing that there is an
imbalance in constitutional arrangement which requires rectification. In 1969, the Government of Tamil Nadu appointed a
Centre-State Relations Inquiry Committee, popularly known as the Rajamannar Committee. In its 1971 report, the
Committee recommended transferring several entries from the union and concurrent lists to the State List. It further
recommended that State Governments should be consulted regarding the legislative proposals of the Centre with respect
to the Concurrent List.™
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The Union Government at the time had criticized the report claiming that it was an “overstatement of the States’ case”.”

Similarly, in Punjab, the Anandpur Sahib Resolution in 1973, demanded that the Centre limit itself only to defence, foreign
relations, communications, railways and currency, with respect to the state, and that all residuary powers should be vested
in the State. A feW years later the State of West Bengal adopted a memorandum on centre-state relations in 1977,
recommending reformulation of the lists, demanding greater control over industries to States and also transferring
residuary powers?.7 Until the 1980s these demands were not taken seriously by the Centre.

In 1983, the Central Government appointed a Commission under the chairmanship of Justice R.S. Sarkaria to review the
arrangement between the Centre and the States with respect to powers, functions and responsibilities in all spheres.’In its
landmark report published in 1988, the Sarkaria Commission recorded many of the grievances raised by various state
governments. However, the Commission took the view that the Centre should remain strong and transferring subjects
like labour, electricity, education, etc. to the States would disturb the basic scheme of the Constitution®

The recommendations of the Commission were threefold: | Residuary powers be transferred from the Union List to the
Concurrent List, except for the residuary power to impose taxes which should be retained in the Union List. 2. The States
should be consulted by the Centre before exercising its power over the entries in the Concurrent List. 3. The Centre
should limit the field it occupies with respect to Concurrent List to only as much as is necessary for ensuring uniformity in
national policy.

Similar to the Sarkaria Commission, the 2010 Puncchi Commission also recorded grievances of some State Governments
regarding the division of legislative powers. However, it did not recommend any major changes, mainly reiterating the
need for consultation by the Central Government when legislating on a field in the Concurrent List.”

The various commissions and reports, over the years, highlight the constant tension between the centre and the states
since independence and reiterate the argument for periodically reviewing the Seventh Schedule.

3.2 Resolving Centre-State disputes: Article 131

Under Article 131, the Supreme Court has exclusive and original jurisdiction over legal issues originating between states
and the union or between states. For a dispute to qualify under Article 131, it has to necessarily be between the states and
the Centre, and must involve a question of law or fact on which the existence of a legal right of the state or the Centre
depends. However, over the decades, the Apex Court has taken contradictory decisions on whether a state can challenge
a central legislation under Article 131.

In a 1978 judgment, State of Karnataka v Union of India,ssjustice P N Bhagwati had said that for the Supreme Court to
accept a suit under Article |31, the state need not show that its legal right is violated, but only that the dispute involves a
legal question. But, article 131 cannot be used to settle political differences between state and central governments
headed by different parties. However, in the 2011 case of State of Madhya Pradesh v Union of India,"the Court held that
Central enactments could only be challenged as writ petitions under Article 32 and 262 of the Constitution and not under
the original jurisdiction of the Court under Article 131.
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A few years later, in 2015 State of Bihar v Jharkhand,87the Court again disagreeing with the 201 | judgement stated that
“We regret our inability to agree with the conclusion recorded in the case of State of Madhya Pradesh v. Union of India
and Anr. (supra), that in an original suit under Article 131, the constitutionality of an enactment cannot be examined. Since
the above decision is rendered by a coordinate Bench of two judges, judicial discipline demands that we should not only
refer the matter for examination of the said question by a larger Bench of this Court, but are also obliged to record
broadly the reasons which compel us to disagree with the above-mentioned decision.” As the Court did not have the
requisite bench strength to overturn the prevision decision, it left the matter open for a larger bench to decide. Since this
inconclusive situation has not been resolved, it allows both the judgements to be used as a precedent for future
references.

The State of West Bengal v. Union of India’is a 1962 case that also dealt with the issue of State’s rights to challenge
Central Laws. While this case did not specifically deal with the question of state power to contest central laws under
Article 131, its proceedings does have a bearing on the issue. The case involved the West Bengal Government challenging
the Coal Bearing Areas (Acquisition and Development) Act, 1957, a Central law that allowed it the rights to acquire coal
mining lands even though the land belonged to the State.

The Supreme Court accepted the original suit filed by the State under Article 131, but upheld the constitutional validity of
the law made by the Centre. While the court did not venture into the constitutional validity of the enactment under
Article 131, its decision to hear State’s challenge against Centre under the said Article indicates that the Constitution does
provide scope for the State to contest Central laws.

Despite having Articles 32 and 226 for the States to challenge the validity of Central laws, the Court must settle its
position with regards to Article 131. In doing so, it will enhance the Supreme Court's exclusive jurisdiction to hear cases
on a priority that deal with centre-state disputes and potentially violate the federal structure of the Constitution.

ARTICLE 131

OF THE CONSTITUTION

Source: https://s3-ap-south-1.amazonaws.com/adda247jobs-wp-assets-adda247/articles/wp-content/uploads/2022/09/27 | 63644/Article- | 3 [ -of-the-Constitution.jpg

86
; Ibid

Satya Prakash Dash, ‘Indian Federalism and Distribution of Responsibilities’, (2007) 68(4) Indian Journal of Political Science
5 http://interstatecouncil.nic.in/wp-content/uploads/20 | 5/06/CHAPTERII.pdf

8



http://interstatecouncil.nic.in/wp-content/uploads/2015/06/CHAPTERII.pdf
https://s3-ap-south-1.amazonaws.com/adda247jobs-wp-assets-adda247/articles/wp-content/uploads/2022/09/27163644/Article-131-of-the-Constitution.jpg

4 Judicial system in India

Though India’s legal system stretches back centuries, its modern judicial system is shaped by the Constitution of India. The
Constitution has created three branches of government: the Executive, the Parliament; and the Judiciary, referred to in the
Constitution as the Union Judiciary. The judiciary is unified. The highest court in the judicial system is the Supreme Court.
The States and Union territories have high courts, with civil courts, criminal/sessions courts and various tribunals
operating under them.

In drafting the Constitution, the Constituent Assembly drew on India’s own legal history and on foreign constitutional
experiences. The post-independence Indian legal system retained some features of British system, including the common
law and the principle of stare decisis, while guaranteeing individual constitutional rights that are enforceable by Indian
courts. Today the Indian judiciary presides over a busy and vibrant court system. This section focuses primarily on the
formal system of courts and tribunals established under the Constitution and various statutes.

4.1 Hierarchy of Courts

i. Supreme Court

The Supreme Court of India is established by the Constitution, whose head is the Chief Justice of India.” The Court
generally sits in New Delhi, but the Chief Justice can specify other locations with the approval of the President of India. It is
a court of record, with the power to punish for contempt of itself.93Supreme Court judgments are binding on all courts,
and must be delivered in an open court*with the concurrence of a majority of judges who presided over the case.
Supreme Court decisions are also binding on smaller or equal-sized Supreme Court benches.™

Source: https://www.livelaw.in/h-upload/202 /07/20/1600x960 39705 7-supreme-court-of-india-sc-6.jpg
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The Supreme Court of India has extensive jurisdiction and powers, specified in multiple sources including the Constitution,
statutes and case laws: Additionally the Parliament has the power to extend its jurisdiction in certain areas and under
certain circumstances. The jurisdiction of the SC includes:

a.) Original Jurisdiction:
Under Article 131 the Supreme Court has original jurisdiction in disputes between the Government of India and one or
more States or between two or more States. The disputes must involve a question of law or fact on which a legal right
depends. Further, the Supreme Court has jurisdiction in disputes over the election of a President or Vice President.
However, the Supreme Court does not have jurisdiction in disputes arising out of a treaty, agreement, covenant,
engagement or similar instruments executed before the Constitution commenced and which continues to operate”A
1956 law also excludes the Supreme Court’s jurisdiction over disputes related to inter-State rivers.”

b.) Writ Jurisdiction:

The citizens of India have the right to move the SC in order to enforce their fundamental rights. In such cases, the court
has the power to issue directions, orders or writs, including habeas corpus, mandamus, prohibition, quo warranto and
certiorari, to enforce the fundamental rightslfO The right of people to move the Supreme Court cannot be suspended,
except as constitutionally permittedimFurther, the parliament can also empower the Supreme Court to issue directions,
orders or writs for purposes other than the enforcement of fundamental rightslt.)2 Though writ jurisdiction is a form of
original jurisdiction, it is often categorised separately due to its significance in public life and the emergence of public
interest litigation.

c.) Appellate Jurisdiction:
The Supreme Court has jurisdiction to hear various forms of appeals including: (1) Constitutional appeals (2) civil appeals
(3) criminal appeals, and (4) appeals by special leave. Some cases can be appealed to the Supreme Court as a matter of
right, while others require High Court certification.

. Constitutional Appeals: The Supreme Court hears appeals from High Court judgments or final orders, if the High
Court certifies that the case involves a ‘substantial question’ of constitutional interpretation.*However, the Supreme
Court has given little guidance on what constitutes a substantial question of constitutional law."At least five Supreme
Court judges must determine such cases, but this requirement is often ignored.'”

. Civil Appeals: The Supreme Court hears civil appeals from High Court judgments or final orders if the High Court
certifies that there is ‘a substantial question of law of general importance’ that the Supreme Court must determine.”
However, the Supreme Court cannot hear civil appeals from decisions of single High Court judges, unless permitted
by statute.®

« Criminal Appeals: In its criminal appellate jurisdiction, the Supreme Court has a crucial role in appeals against death'®
sentences. The Court can hear appeals from High Court judgments or final orders that have convicted and sentenced
a defendant to death. Beyond capital cases, the Supreme Court also has jurisdiction where a High Court certifies that
a case is ‘fit’ for appeal to it."Further, the Parliament can also confer power on the Supreme Court to hear criminal

appeals from High Court judgments or final orders.""
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. Special Leave Appeals: The Supreme Court has an overriding jurisdiction to grant special leave to appeal any
judgment, decree, sentence or order, in any cause passed by any court or tribunal in the territory of India,"except
military courts or tribunals. However, the Court has not developed clear jurisprudence to guide its discretion to grant
or refuse special leave. Despite their ‘special’ character, these appeals constitute the bulk of the Supreme Court cases.

15

d.) Advisory Jurisdiction:
Under Advisory Jurisdiction the President can seek the advice of the Supreme Court by referring a question of law or fact,
if it is ‘of such a nature and of such public importance that it is expedient’ to do so. At least five SC judges must hear such
a reference, and after holding any hearings, if it thinks it appropriate, the SC can rgeport its opinion to the President. Such
opinions must be delivered in an open court. Further, a majority of judges present must concur with the opinion, but there
is possibility of dissent. The President can also refer a dispute to the SC arising out of a treaty, agreement, covenant or
similar instruments that were executed before the Constitution commenced and continues to operate.

19

e.) Transfer Jurisdiction:
The Supreme Court can dispose of cases involving substantially similar legal questions that are either before the Supreme
Court and one or more High Courts, or two or more High Courts, provided they involve ‘substantial questions of general
importance’. It can dispose of the cases: (1) on its own motion; (2) on an application by the Attorney-General of India; or
(3)ona par"é;/’s application. The SC can return a withdrawn case to a High Court which is in line with its judgment. The SC
can also transfer: (1) civil Blroceedings in a High Court or other civil court in one State, to a High Court or civil court in
another State (2) criminal cases from one High Court to another, and (3) cases from a criminal court subordinate to one
High Court, to a criminal court of equal or superior jurisdiction subordinate to another High Court.

124

f.) Other Supreme Court Powers:

Some additional powers of the Supreme Court include:

. Powers of Review: The Supreme Court can review its own judgments and orders, subject to statute and Supreme
Court rules.
125
. Power to do Complete Justice: The Supreme Court can pass decrees or make orders ‘necessary for doing complete
justice’” in matters before it, which are enforceable throughout India. It has used these powers widely, particularly in
the enforcement of fundamental rights. The SC can also make orders to secure attendance in court, discover or
produce documents, and investigate or Bunish contempt of itself, subject to a statute.
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g.) Power of the Parliament to alter Supreme Court jurisdiction:
In addition to enlarging the Supreme Court’s criminal appellate jurisdiction, Parliament can confer further jurisdiction and
powers on the Supreme Court in!zg(l) matters specified in the Union List, and (2) matters the Government of India and a
State government agree to confer upon it. Parliament can also confer ‘supplemental powers’ that are ‘necessary or
desirable’ to enable the Supreme Court ‘more effectively to exercise’ its jurisdiction, provided such laws are not
inconsistent with the Constitution.”

ii) High Courts
Each State in India must have a High Court. The Parliament can establish a High Court for two or more States, or two or
more States and a Union territor>/'.3'There are currently 25 High Courts, with all Union territories sharing a High Court
with one or more States, except the NCT, which has its own High Court in New Delhi. The jurisdiction of the high courts
includes:

a.) Original Jurisdiction:
High Courts can issue directions, orders or writs to any person or authority within their territorial jurisdiction, including
writs of habeas corpus, mandamus, prohibition, quo warranto and certiorari, for the enforcement of fundamental rights or
for any other purposelszigh Courts can also exercise extraordinary civil or criminal original jurisdiction at their discretion.”

b.) Appellate Jurisdiction:
High Courts hear certain civil and criminal appeals from lower courts and tribunals. In criminal cases, a person convicted
by a Sessions Judge or Additional Sessions Judge or by any other Court which imposed a sentence of over sever years’
imprisonment, can appeal to a High Court. In CIVI| cases, an appeal generally comes to a High Court from a lower court if
the case involves a ‘substantial question of Iaw A question of law is substant|al if it is ‘of general public importance or .
directly or substantially affects the rights of the parties’, and is controversial.”

c.) Transfer Jurisdiction:
High Courts can withdraw and determine cases from subordinate courts that involve a substantial question of
constitutional interpretation.m

d.) Inherent Jurisdiction:

High Courts have inherent jurisdiction to give effect to any order under the Code of Criminal Procedure, ‘to prevent

abuse of the process of any Court’ or to ‘otherwise secure the ends of justice’. '

Source https://www. Iawmstder m/wD content/ubloads/ZOZ 1/06/high-court-india.jpg
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e.) Superintendence:
High Courts have superintendence over subordinate courts and tribunals within their territorial jurisdictions, except
139
military courts and tribunals. They can exercise this superintendence on their own motion. Using this power, high courts

140

can call for returns from courts and tribunals, and make rules for their practice and procedure. This power is limited to

141
certain circumstances, such as cases involving want of jurisdiction, errors of law, and gross violations of natural justice.

f.) Power of parliament to alter jurisdiction of High Courts:
Parliament can extend the jurisdiction of a High Court to a Union territory, and exclude the jurisdiction of a High Court
from a Union territory.'®

iii. District and Sub-District Courts

143
Each District in India has a District Court, and may have Sub-District Courts. District and Sub-District Courts are divided
into civil courts, and criminal or sessions courts. Further, specialised courts operate at the District level, such as
Commercial Courts and Family Courts. These subordinate courts are under the control of High Courts in their territorial

jurisdictions.*

Generally speaking, the subordinate civil judiciary has three IeveIs:HS(I) District Judges (Additional District Judges) (2) Civil
Judgeﬁ6 (Senior Division), and (3) Civil Judges (Junior Division). Similarly, the subordinate criminal judiciary also has three
levels: (1) Sessions Judges (Additional Sessions Judges and Assistant Sessions Judges) (2) Judicial Magistrates Class | and, in
metropolitan areas, Metropolitan Magistrates (Chief and Additional Judicial Magistrates), and (3) Judicial Magistrates Class
Il. In most States, original jurisdiction for civil and criminal matters begins in the subordinate courts. On the criminal side, a
Sessions (Criminal) Court can try offences under the Indian Penal Code 1860, subject to the Code of Criminal Procedure.’
Certain criminal courts can also try offences under other laws.”

The Code of Criminal Procedure stipulates that:'”

. A Sessions Judge or Additional Sessions Judge can pass any sentence authorised by law, but a death sentence is subject
to High Court confirmation, while an Assistant Sessions Judge can pass a sentence of up to ten years’ imprisonment.

« A Chief Judicial Magistrate can pass a sentence of up to seven years’ imprisonment.

« A Magistrate of the First Class can pass a sentence of up to three years’ imprisonment, or a fine of up to 10,000
rupees, or both.

. A Magistrate of the Second Class can pass a sentence of up to a year’s imprisonment, or a fine of up to 5,000 rupees,
or both.

There is more variation in the civil jurisdiction as States have their own civil courts statutes, in which jurisdiction to hear a
case depends on the monetary amount at stake.

150

iv. Commercial Courts and Divisions

The Commercial Courts Act 2015 provides for the establishment of: (1) Commercial Divisions in High Courts (2)
Commercial Appellate Divisions in High Courts (3) Commercial Courts at District level, and (4) Commercial Appellate
Courts at District level. These courts and divisions adjudicate a wide range of commercial disputes, from construction

contracts to partnership agreements.
151
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. 152 . . .
The value of the dispute must be at least three lakh rupees. The Commercial Courts Act permits the transfer of certain
153
pending commercial cases to Commercial Courts and Divisions. Parties must attempt mediation before they can come
154
before a Commercial Court, provided they are not seeking urgent relief such as an injunction.

a) Commercial Divisions in High Courts:
The Chief Justice of a High Court can constitute a Commercial Division with one or more single-judge benches.”
Commercial Divisions determine commercial disputes, and hear applications or appeals arising out of certain arbitrations
, . - . 156 . . : . ,
involving a commercial dispute, with a value of at least three lakh rupees. The Chief Justice nominates High Court judges
157
experienced in dealing with commercial disputes to be Division judges. No appeal lies from orders or decrees of the

158

Commercial Division except as specified in the Commercial Courts Act.

b) Commercial Appellate Divisions in High Courts:
The Chief Justice of a High Court must constitute a Comnlggercial Appellate Division once there is a Commercial Division of
a High Court or a Commercial Court at District level. The Chief Justice nominates High Court judges experienced in
dealing with commercial disputes to be judges of the Appellate Division. Parties can appeal to the Appellate Division
within sixty days of a judgment or order of a Commercial Court at District level or Commercial Division of a High Court.

c) Commercial Courts at District Level:

State governments can constitute Commercial Courts at District level after consulting with the High Court. States can
specify territorial and monetary limits, but the monetary limit cannot be less than three lakh rupeesiQCommerciaI Courts
can adjudicate disputes arising out of the territory of a State over which they have been given jurisdictionl.MThey hear
applications or appeals in certain arbitrations that involve a commercial dispute with a value of at least three lakh rupeelsé.5
State governments can appoint people, at District level or below, who are experienced in dealing with commercial
disputes to be Commercial Court judges, with the agreement of the Chief Justice of the High Court: No appeal lies from
orders or decrees of the Commercial Court except as specified in the Commercial Courts Act.”

d) Commercial Appellate Courts at District Level:
After consulting with the High Court, State governments can establish Commercial Appellate Courts at District level, in
areas where High Courts do not have ordinary original civil jurisdiction: Parties can appeal to Commercial Appellate
Courts within sixty days of a judgment or order of a Commercial Court.'®
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v. Tribunals

170
Tribunals have existed in India since the colonial period, but a 1976 constitutional amendment inserted a new Part XIVA,
which consisted of two articles on the creation of tribunals:

a.) Article 323A:

Parliament can permit administrative tribunals to adjudicate disputes and complaints about the recruitment and conditions
of people in public services and posts connected with: (1) the Union (2) States (3) local or other authorities in India (4)
local or other authorities under the control of the Union Government, or (5) corporations owned or controlled by the
Union Government. These laws can, among other things: (I) establish an administrative tribunal for the Union, and a
separate tribunal for each State or for two or more States (2) specify their jurisdiction, powers and authority (3) outline
their procedure, and (4) exclude the jurisdiction of courts in cases adjudicated by tribunals, except the Supreme Court’s
special leave jurisdiction under article 136 of the Constitution.””

b.) Article 323B:

Parliament and State legislatures can establish tribunals to adjudicate disputes, complaints or offences in a range of areas,

provided they can legislate in those areas. Such laws may, among other things: (1) establish a hierarchy of tribunals (2)

specify their jurisdiction, powers and authority (3) outline their procedure, and (4) exclude the jurisdiction of courts in
. . . y . . . . . . . . 174

cases adjudicated by tribunals, except the Supreme Court’s special leave jurisdiction under article 136 of the Constitution.

The Administrative Tribunals Act authorised the creation of the Central Administrative Tribunals and Administrative

Tribunals for States.

4.2 Judicial Appointments, Removals and Transfers

Originally under the Constitution, the President appointed Supreme Court and High Court judges in consultation with
members of those courts. In the 1980s and 1990s, the Supreme Court developed jurisprudence for the appointment and
transfer of Supreme Court and High Court judges, in reaction to perceived improper influence by the executive over the
judiciary before and during the Emergency.”™

Under this jurisprudence, a ‘collegium’ of the Chief Justice of India and the four most senior other judges recommend
appointments to the Supreme Court, while High Court judges are appointed on the recommendation of the Chief Justice
of India, the two most senior other Supreme Court judges and the Chief Justice of the High Court. The Chief Justice
initiates judicial transfers in consultatilo7p with the four most senior Supreme Court judges and any Supreme Court judges
familiar with the relevant High Court. Until rejections by the current government, these recommendations were almost
always followed.

In 2014, Parliament attempted to amend the Constitution to establish the National Judicial Appointments Commission,
which would include members of the judiciary and executive and replace the collegium system:’A five-judge bench of the
Supreme Court struck down the amendment in 2015, leaving the collegium system in place®
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i.) Supreme Court

The Supreme Court has a Chief Justice and 30 other judges, but Parliament can prescribe a larger number- They must be
Indian citizens, and: (I) have been a High Court judge for five successive years (2) have been an advocate at a High Court
for 10 successive years, or (3) be, in the President’s opinion, ‘a distinguished jurist’. “The President appomts Supreme
Court judges, but under the ‘collegium’ system, the Supreme Court heavily influences those appomtments. Supreme
Court judges hold office until the age of 65. Seniority is the key unwritten factor in judicial appointments. Chief Justices are
usually the longest-serving judges on the Supreme Court at the time of their appointment',%meaning they typically serve for

just over a year."”

188
Supreme Court judges can resign, or the President can remove them from office for ‘proved misbehaviour or incapacity’.

The removal process requires each House of Parliament to address the President supported by: (1) a majority of its total
membership, and (2) a majority of at least two-thirds of the members present and voting, in the same session.'®

ii) High Courts

High Courts must have a Chief Justice and other judges who are appointed by the Presidenégojudges must be Indian citizens
who have: (1) held a judicial office in India for ten years, or (2) been an advocate of a High Court for ten successive years.
Judges are appointed by the President after consultation with the Chief Justice of India, the State Governor and, where a
judge other than the Chief Justice is being appointed, the Chief Justice of the High Courtl.ﬂjudges hold office until the age of
62.As in the Supreme Court, the most senior High Court judge is typically appointed ChiefJusticel?"Under the ‘collegium’
system, the Supreme Court and Chief Justices of the High Courts influence judicial appointments and transfers in the High

Courts.

The President can transfer a High Court judge to a different High Court, after consulting with the Chief Justice of India. A
High Court judge can vacate their office if they are appointed to the Supreme Court, or transferred to another High
Court, ngh Court judges can resign, or be removed from office in the same manner as Supreme Court judges.”

iii) District Courts

The District Judges are appointed by the State Governor in consultation with the High Court‘%A person who is not already
in the service of the Union or a State is only eligible to be appointed a d|str|ct judge if they have been an advocate or
pleader for at least seven years and the High Court recommends them. The State Governor makes other judicial
appomtments. The High Courts control subordinate courts in their jurisdictions, including the posting and promotion of,
and granting of leave to, members of the judiciary below the level of District judge.”"
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5 Key issues for an Independent and Federal Judiciary

5.1 Encroaching on authority of High Courts

The Indian Constitution envisaged equality of power between High Courts and the Supreme Court, with a High Court not
being a subordinate to the Supreme Court, except in the appellate sense. The Supreme Court has also, on many
occasions, reiterated this position. Therefore, the theoretical position has always been that High Courts and the Supreme
Court are equals. However, in recent years, certain trends have greatly eroded the standing of the High Courts leading to

an imbalance in the federal structure of the judiciary.

Source: https://i0.wp.com/indianlegalsolution.com/wp-content/uploads/20 | 8/07/Legal-Method-to-change-your-Name- | .jpg?fit=8 | 0%2C450&ssl|=1

Some of these issues are highlighted below:
i.) Encroaching on Use of Article 226:

Article 226 of the Constitution vests in the High Courts the power to issue directions, orders or writs, within its
jurisdiction, to any person or authority, including in appropriate cases, any Government, including writs in the nature of
habeas corpus, mandamus, prohibitions, quo warranto and certiorari, for the enforcement of any of the fundamental
rightsz.OZHowever, in the 2016 case of Rajasthan High Court v Union of Indiafmwherein the High Court had taken sou moto
cognizance of a breach of security matter at the Sanganer Airport and included the Chief Justices and the Judges of the
High Court in the list of persons exempted from pre-embarkation security checks at airports, the SC had ruled to reverse
the High Courts’ use of Article 226.

The Bench had observed that undoubtedly breach of security at the airport is an issue of serious concern, however, “a suo
moto exercise of the nature embarked upon by the High Court encroaches upon the domain of the executive” and that
the judgment of the High Court was “an example of a matter where the court should not have entered in exercise of its
jurisdiction under Article 226 of the Constitution”. Thszog, the SC encroached on the domain of HC to invoke Article 226.
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ii.) Growth of Tribunals:

The concept of tribunalisation came into existence in India before independence with the establishment of the Income Tax
Appellate Tribunal in 194 I After independence, a need was felt for resolving administrative disputes with flexibility and
speed. The core objective of tribunalisation was to provide specialised and speedy justice. The 42nd Amendment to the
Constitution introduced Part XIV-A, which included Article 323A and 323B, providing for the constitution of tribunals
dealing with administrative matters and other such issues.miA\ccording to these provisions, tribunals were to be organized
and established in such a manner that they did not violate the integrity of the judicial system.

However, over the years, the growth of tribunals has resulted in an encroachment on the authority of high courts.
Tribunals have replaced high courts for disputes under the Companies Act, Competition Act, SEBI Act, Electricity Act, and
Consumer Protection Act among otherszfﬂAny person aggrieved by an order of an appellate tribunal can directly appeal to
the Supreme Court, side-stepping the high courts. Further, critics have argued that Tribunals are also not as accessible as
high courts.

In this regard, the growth of Tribunals has also given rise to the issue of their constitutionality, primarily revolving around
the question of setting them up without disturbing the intrinsic powers of the constitutional courts. In multiple cases,
clauses requiring direct appeals to the Supreme Court, while by-passing the High Court's jurisdiction, have been
scrutinized by the judiciary.

In S.P. Sampath Kumar v. Union of India in 1986, the Supreme Court's five-judge bench had to decide the constitutionality
of Section 28 of the Administrative Tribunals Act, which abolished the High Court's powers of judicial review. The bench
concluded that the creation of alternative institutional structures,' would not infringe the constitution's basic structure.
However, a 1993 decision by the High Court of Andhra Pradesh in Sakinala Harinath v State of Andhra Pradesh, indicated
that a provision overthrowing the authority of judicial review of High Courts would be against the basic structure doctrine.

Subsequently, also in 1993, the Supreme Court, in R.K. Jain v Union of India, criticized the reasoning behind the Sampath
Kumar decision and emphasized that the scope of the High Court's judicial review under Article 226 cannot even be ruled
out by a constitutional amendment. A 7-judge bench of the Supreme Court in L. Chandra Kumar v Union of India in 1997
concluded that, according to Articles 226 and 227 the right of the High Courts to exercise judicial superintendence over
the judgments of all courts and tribunals is part of the constitution's basic structure. The court held that, under Article 226,
an aggrieved party should be allowed to move to the High Court in all decisions of tribunals. It also claimed that under
Article 136 of the Constitution, no appeal from a tribunal decision should lie directly before the Supreme Court.

iii.) Withdrawal of HC Orders:

In April 2021, the Supreme Court had issued an order to withdraw the orders of 6 high courts related to covid-19 and
took over the cases. The court stated, “We as a court wish to take suo motu cognisance of certain issues. We find that
there are six high courts — Delhi, Bombay Sikkim, MP, Calcutta and Allahabad. They are exercising jurisdiction in best
interest. But it is creating confusion and diversion of resources”?‘ﬁ'hereafter, the court took over four issues from the HCs
including supply of oxygen, supply of essential drugs, method and manner of vaccination and power to declare lockdown.
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This SC order came after high courts of Delhi and Mumbai made urgent interventions to ensure supply of oxygen to the
states for the treatment of COVID-19 patientzsl.5 The Delhi high court had even criticized the Centre over the delay in
providing oxygen supplies.

This decision of the SC was criticized by many senior advocates who believed this intervention was likely to undermine the
efforts taken by the high courts with regard to holding the state governments accountable for Covid-19 managementz.‘6
Many even called it an encroachment on the authority of high courts.

5.2 Centralized Supreme Court

In 1950, the Supreme Court consisted of seven judges and had a case pendency of 690 cases. As of 2019, the Supreme
Court had a sanctioned strength of 3| judges, but,case pendency had increased to 61,300 cases, making it one of the most
overburdened constitutional courts in the world. Amongst other reasons, frequent adjournments due to the geographical
concentration of the Supreme Court in Delhi had a major contribution to the case backlog. A 2012 study had shown that
of all the cases filed in the Supreme Court, the highest numbers are from high courts in the northern States: 12 per cent
from Delhi, 8.9 per cent from Punjab and Haryana, 7 per cent from Uttarakhand, 4.3 per cent from Himachal Pradesh,
etc. The lowest figures are from the southern high courts: Kerala 2.5 per cent, Andhra Pradesh 2.8 per cent, Karnataka 2.2
per cent and a mere |.| per cent from Madras High Court.

In this context, the Law Commission of India in its 229th report in 20092,20recommended that a Constitutional Bench be set
up at Delhi to deal with Constitutional and other allied issues and four Cassation Benches be set up, in the Northern
region at Delhi, the Southern region at Chennai/Hyderabad, the Eastern region at Kolkata and the Western region at
Mumbai, to deal with all appellate work arising out of the orders/judgments of the High Courts of the particular region.
Further, the 2nd (2004), 6th (2005) and I5th (2006) the Parliamentary Standing Committee on Law and Justice have also
repeatedly suggested that to promote speedy justice available to the common man, benches of the Supreme Court have
to be established in the Southern, Western and North-Eastern parts of the country.m

However, the Supreme Court has repeatedly rejected proposals for setting up benches outside Delhi. A full bench of the
Supreme Court had rejected the recommendations of the Law Commission in 2010 stating that it “found no justification
for setting of Benches of the Supreme Court outside Delhi”. While the recommendation of the Law Commission have
been rejected the issue continues to be alive due to a recent Writ Petition No. 36 of 2016, filed before the Supreme
Court and the matter is currently sub judicez?aThe concentration of the highest body of the judiciary in one place is not
healthy for proper functioning of India’s judiciary. The top court in India should be made more accessible to people across
the country, and the distance of the court should not be a reason for not approaching it.
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5.3 Judicial Appointments

Appointments to the higher judiciary, governed by Articles 124 and 217, for the Supreme Court and the High Courts
respectively, are in hands of the executive. In the early decades after independence, the appointments were made
primarily by the executive after consultation with the judiciary as per the provisions of the Constitution. Although it was
not specifically provided for anywhere, the norm of seniority was always followed in the appointment of Judges. However,
the elevation of Justice A.N. Ray to the post of Chief Justice of India created controversy when he was appointed as the
Chief Justice of India superseding three senior judgesz.szuestions were being raised on the issue of separation of the
judiciary.

The provisions dealing with appointment and transfer of judges again came up for review in S.P. Gupta v President of India
(First Judges Case) in 19817 In the said case, it was held by the SC that the opinion of the Chief Justice did not have
primacy and the Union Government was not bound to act in accordance with the opinion of the constitutional
functionaries as the Executive was accountable, and the Judiciary had no accountability. This ruling gave the executive
primacy over judicial appointments.

In Supreme Court v Union of India (Second Judges Case) in 1993, a nine judge bench of the SC overruled the First Judges
Case and held that in the event of disagreement in the process of consultation, the view of judiciary was primal and the
executive could appoint judges only if that was in conformity with the opinion of the Chief Justice.

This case led to the introduction of the collegium system consisting of the CJlI and 2 senior most judges of the SC.
Thereafter, in the third judges case (not a case but an opinion delivered by SC on a question of law regarding the
collegiums system) in I9982,28the SC expanding the collegium system to a 5 member body, clarifying that it was not the CJI’s
individual opinion that mattered, but an institutional opinion formed in consultation with the senior-most judges. At the
time procedures and guidelines were laid down regarding judicial appointments and the executive’s role was reduced to a
minimum. Thus, the Collegium system of appointment become the law of the land and has been followed ever since.

Over time several critiques of the collegiums system emerged.mFirstIy, it was considered to be an over-reading of the
constitutional provisions. It was argued that if it was the intent of the framers to have a collegium, the Constitution would
have explicitly stated this. Secondly, the system of appointments also attracted criticism for carrying nepotistic tendencies.
Several scholars pointed out that a system like this, where the judiciary itself decides who becomes the part of the
judiciary, is highly susceptible to favouritism, and may even result in a situation of judicial aristocracy-”

Owing to criticism, the Collegium system was sought to be done away right from 1990 with the 67th Constitutional
231
Amendment Bill. Thereafter, it was followed by three more attempts. Finally after about two decades, after several
discussions and recommendations made by various committees emphasizing the need for changing the collegium system,
the National Judicial Appointments Commission Act, 2104 and the 99th constitutional Amendment Bill was introduced
. . . 232 s . .

and received presidential assent. However, the NJAC too was criticized by many for not being neutral and having too
much reliance on the executive.

In fact, considering the importance of separation of judiciary, the NJAC could become much more problematic. If the
executive decided who to appoint, the appointments would be political and the judgments would favour the executive.

224 Article 124 and 217, The Constitution of India.
%gz https://indianlegalsolution.com/justice-a-n-ray-know-your-judges/
AIR 1982 SC 149
2271993) Supp 2 SCR 659
228 1998 Supp 2 SCR 400
23?)Prashant Bhushan, The Dinakaran Imbroglio: Appointments and Complaints against Judges, 44 EPW 10 (2009)
Ibid
231 82nd Constitutional Amendment Bill in 1997, 98th Constitutional Amendment Bill in 2003 and the |20th Constitutional Amendment Bill in 201 3.
232 hitps://www.thehindu.com/specials/in-depth/njac-vs-collegium-the-debate-decoded/article6 1 4707 76.ece
’c. Raj Kumar & Khagesh Gautam, Questions of Constitutionality — The National Judicial Appointments Commission, 50 EPW 42 (2015); Indira Jaising, National Judicial
Appointments Commission — A Critique, 49 EPW
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Consequently, in Supreme Court v Union of India in 20I52,34both the NJAC Act and the 99th Constitutional Amendment
was struck down by the Supreme Court on grounds of violation of the basic structure. The SC held that, “it is difficult to
hold that the wisdom of appointment of judges can be shared with the political-executive. In India, the organic
development of civil society, has not as yet sufficiently evolved. The expectation from the judiciary, to safeguard the rights
of the citizens of this country, can only be ensured, by keeping it absolutely insulated and independent, from the other

organs of governance”. But the Bench admitted that all was not well with the collegium system of “judges appointing
236
judges”, and that the “time was ripe to improve the 2|-year-old system of judicial appointments.”

There is a thin line between ensuring judicial accountability and maintaining judicial independence. While the NJAC was
better suited than the collegiums system at ensuring accountability, it fell short in ensuring independence. Going forward,
what is needed is a system which can be fair in ensuring a balance of both independence and accountability. Bringing in
more transparency in the current collegium system can be a starting point.

6 Conclusion

The framers of the Constitution always intended for India to have a federal system with the Seventh Schedule of the
Constitution and its three constituent lists forming the backbone of legislative power allocation between the Centre and
the States. Over the years, the Supreme Court of India has recognised this feature of the Indian federal structure.

However, unfortunately, the parliament has used various methods to encroach upon the powers of other authorities. If
this practice is not checked, then it may lay down certain precedents and enable a powerful Centre to change the very
nature of federalism in India by making itself the sole repository of executive and legislative powers. Further, while the
discourse around issues of political federalism in India mostly favour of greater decentralisation, the questions surrounding
judicial federalism and devolution of powers among the courts are not considered sufficiently. For the court and its
processes to be more meaningful, all such questions also need to be resolved, without compromising the independence of
the institution.
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